MODEL PROVISIONS FOR NATIONAL LAWS ON THE PROTECTION
OF EXPRESSIONS OF FOLKLORE AGAINST ILLICIT EXPLOITATION
AND OTHER PREJUDICIAL ACTIONS

The Model Provisions read as follows:

"Model Provisions for National Laws on the Protection of Expressions of
Folklore Against Illicit Bxglo!tat!on an§ OtEer Preju§!c§a! ActIons
{Considering that folklore represents an important part of the living

cultural her’'age of the nation, developed and maintained by the communities

within the nation, or by individuals reflecting the expectations of those
communities) :

Considering that the dissemination of various expressions of folklore may
lead to improper exploitation of the cultural heritsge of the nationj

Considering that any abuse of commercial or other nature or any distor-
tion of expressions of folklore is prejudicial to the cultural and economic
interests of the nationj

Considering that expressions of folklore constituting manifestations of
intellectual creativity deserve to be protected in a manner inspired by the
protection provided for intellectual productions)

Considering that such a protection of expressions of folklore has become
indispensable as a means of promoting further development, maintenance and
dissemination of those expressions, both within and outsids the country,
without prejudice to related legitimate interests;

The following provisions shall be given effectts)

SECTION 1 6 MAI 1985

Principle of Protection

Expressions of folklore developed and maintained in [insert the name of
the country] shall be protected by this {law] against illicit exploitation and
other prejudicial actions as defined in this {law].

SECTION 2

Protected Expressions of Folklore

Por the purposes of this (law), “expressions of folklore" means produc-
tions consisting of characteristic elements of the traditional artistic
heritage developed and maintained by a community of ([name of the country) or
by individuals reflecting the traditional artistic expectations of such a
community, in particular:

(1) verbal expressions, such as folk tales, folk poetry and riddles;
(ii) musical expressions, such as folk songs and instrumental musicy
(1ii) expressions by action, such as folk dances, plays and artistic

forms or rituals;
whether or not reduced to a material forms and
(iv) tangible expressions, such as:

(a) productions of folk art, in particular, drawings, paintings,
carvings, sculptures, pottery, telracotta, mosaic, woodwork,
metalware, jewellery, basket weaving, needleworx, textiles,
carpets, costumes;

(b) musical instruments;

[(c) architectural forms).
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SECTION 3
ytilizations Subject to Authorization

Subject to the provisions of Section 4, the following utilizations of the
expressions of folklore are subject to authorization by the [competent author-
ity mentioned in Section 9, paragraph 1l,){community concerned] when they are
made both with gainful intent and outslde their traditional or customary
contexts -

(1) any publication, reproduction and any distribution of copies of
expressions of folklore;

(11) any public recitation or performance, any transaission by wireless
means or by wire, and any other form of communication to the
public, of expressaions of folklore.

SECTION 4

. Exceptions
1, The provisions of Section 3 shall not apply in the following cases:

(1) utilization for purposes of education;

(11) utilization by way of 1illustration in the original work of an
author or authors, provided that the extent of such utilization is
compatible with fair practice;

(114) borrowing of expressions of folklore for creating an original work
of an author or authors;

2. The provisions of Section 3 shall not apply also where the utllizacion of
the expressions of ‘folklore is incidental. Incidental utilization includes,
in particular:

(1) utilization of any expression of folklore that can be seen or heard
in the course of a current event for the purposes of reporting on
that current event by means of photography, broadcasting or sound
or visual recording, provided that the extent of such utilization
is justified by the informatory purpose;

(ii) utilization of objects containing the expressions of folklore which
are permanently located in a place where they can be viewed by the

public, if the utilization consists in including their image in a
photograph, in a film or in a television broadcast.

SECTION 5

Acknowledgement of Source

1, In all printed publications, and in connection with any communications to
the public, of any identifiable expression of folklore, its source shall be
indicated in an appropriate manner, by mentioning the community and/or geo-
graphic place from where the expression utilized has been derived.

2. The provisions of paragraph 1 shall not apply to utilizations referred to
in Section 4, paragraphs 1(iii) and 2.

SECTION 6
.Offences

1. Any person who willfully {or negligently) does not comply with <Lhe
provisions of Section 5, paragraph 1, shall pe liable to ...



2, Any person who, without the authorization of the (competent authority
referred to in Section 9, pacagraph 1,] [community concerned] willfully [or
negligently] utilizes an expression of folklore in violation of the provisions
of Sectio) 3, shall be liable to ....

3. Any person willfully deceiving others 4in respect of the source of
artefacts or subject matters of performances or recitations made available to
the public by him in any direct or indirect manner, presenting such artcfacts
or subject matters as expressions of folklore of a cecrtain community, froa
where, in fact, they have not been derived, shall be punishable by ....

4. Any person who publicly uses, in any direct or indirect manner, expres-

sions of folklore willfully distorting the. same in a way prejudicial to the
cultural interests of the community concecned, shall be punishable by ....

SECTION 7
Seizure or Other Actions
. Any object which was made in violation of this [law] and any receipts of

the person violating it and corresponding to such violations, shall be subject
to {seizure] {applicable actiona and zemedies).

SECTION 8
Civil Remedies

The sanctions provided for in ([Section 6] [Sections 6 and 7) shall be
applied without prejudice to damages or other civil remedies as the case may

SECTION 9
Authorities

[l1.) Por the purpose of this ([law], the expression “competent authority”®
MeaANs ..,. *

- (2. Por ]thc purpose of this (law), the expression "supervisory authority”
neans ...

SECTION 10
Authorization

1. Applications for individual or blanket authorization of any utilization
of expressions of folklore subject to authorization under this ([law] shall be
made {in writing] to the ([competent authority] {community concerned].

2, Where the (competent authority](community concerned] grants authoriza-

tion, it may fix the amount of and collect fees [corresponding to a tariff

(established] (approved] by the supervisory authority.) The fees collected

?gaitlbe rled for the purpose of promoting or safeguarding national ([culture]
olklore].

(3. Appeals against the decisions of the competent authority may be made by

the person applying for the authorization and/or the representative of the
interested community.}

SECTION 11
Jurisdiction

(1. Appeals against the decisions of the {competent authority) [supervisory
authority] are admissible to the Court of ...)



{2.) In case of any offence under Section 6, the Court of ... has jurisdiction.

SECTION 12

Relation to Other Porms of Protection

This ([law) shall in no way limit or prejudice any protection applicable
to expressions of folklore under the copyright law, the law protecting
performers, producers of phonograms and broadcasting organizations, the laws
protecting industrial property, or any other law or international treaty to
which the country is party; nor shall it in any way prejudice other forms of
protection provided for the safeguard and preservation of folklore.

S8ECTION 13

Interpretation

The protection granted under this (law] shall in no way be interpreted in
a manner which could hinder the normal use and development of expressions of
folklore.

SECTION 14

Protection of Expression of Polklore
of Poreign Countries
pxpressions of folklore developed and maintained in a foreign country are
protected under this ([law) .

(1) subject to reciprocity, or

(1) on the basis of 19te:natlona1 treaties or other agreements.”



