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Foreword

Education is a basic human right and the best investment that we can make to ensure a sustainable future
and leave no one behind. This is true for every country and every region. However, millions are deprived of
educational opportunities every day, many as a result of social, cultural and economic factors.

This handbook represents a landmark for overcoming these barriers and making the right to education
a reality. It has been developed by UNESCO and the Right to Education Initiative (RTE), and serves as a
definitive reference point for those seeking to understand and advance that right.

For more than 70 years, UNESCO has been defending and advancing the right to education, which lies at
the heart of its mandate. This has involved raising awareness on the main principles of the right, advocating
for and monitoring the application of legal obligations under the 1960 Convention against Discrimination
in Education, and providing support to guarantee its implementation and enforcement in national systems.

The Right to Education Initiative (RTE) is a global human rights organization focused exclusively on the
right to education, established by the first United Nations Special Rapporteur on the Right to Education.
Since 2000, it has been endeavouring to promote education as a human right, by conducting research
and developing tools to help people understand and effectively use mechanisms to claim and enforce this
human right.

Today, the right to education is also at the heart of Sustainable Development Goal 4 (SDG 4), which testifies
to its fundamental importance. Yet, despite the consensus in human rights instruments and political
commitments, we still have a long way to go to fully realize it.

UNESCO'’s Strategy on Standard-setting Instruments (2016 - 2021) encourages Member States to use
normative action on the right to education to achieve SDG 4. This handbook is a central part of delivering
on that Strategy. It provides a comprehensive overview of all major aspects of the right to education, tools
for understanding this right as an enabler for the enjoyment of other rights as well as implementation
strategies and practical insights.

The period between now and 2030 is crucial for delivering on the right to education, and there is no time
like the present to step up our efforts. Indeed, without major progress on education, it is clear that the
world will not be able to achieve all the Sustainable Development Goals. We trust that this handbook will
provide guidance for all those who share our conviction that education has the power to transform the
world for the better.

S~ G gt

Stefania Giannini David Archer

Assistant Director-General Chairperson of the Right to Education
for Education, UNESCO Initiative Executive Board
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Introduction

Seventy years ago, the UN General Assembly
adopted the Universal Declaration of Human
Rights, recognizing the universal right to
education for the first time. Since 1948, every
single country in the world has ratified at least
one human rights treaty guaranteeing the right
to education or some aspect of the right to
education and a great number of states have
made efforts to enshrine the right to education in
their highest legal order.

More recently, the international community
adopted the Sustainable Development Agenda
in 2015, which established an ambitious

and transformational vision to respond to

the tremendous challenges to sustainable
development, with the determination to ensure
that no one is left behind. The ambitions of

the 2030 Agenda for education are captured

in Sustainable Development Goal 4 (SDG4),
which seeks to ‘ensure inclusive and equitable
quality education and promote lifelong learning
opportunities for all’by 2030. The Education
2030 Agenda is a political reaffirmation of the
importance of, and continuing commitment to,
the right to education.

In states’ efforts to meet their commitments to
making the right to education a reality for all,
most have made impressive progress in recent
decades. With new laws and policies that remove
fees in basic education, significant progress has
been made in advancing free education. This has
led to tens of millions of children enrolling for the
first time and the number of out of school children
and adolescents falling by almost half since

2000. Significant progress has also been made
with regard to gender parity, particularly at the

primary level. States have made efforts to raise the
quality of education through improved teacher
policies and a growing emphasis on learning
outcomes.

Despite these efforts, violations and breaches of
the right to education persist, illustrated perhaps
most starkly by the fact that 262 million primary
and secondary-aged children and youth are still
out of school. Girls, persons with disabilities,
those from disadvantaged backgrounds or rural
areas, indigenous peoples, migrants and national
minorities are among those who face the worst
discrimination, affecting both their right to go to
school and their rights within schools. Unequal
treatment can both impede their learning and
undermine their full development and this

has much wider consequences for states and
society as a whole. One common factor across
the multiple groups that may face exclusion
from school is that the cost of education is often
a major barrier - hence the crucial importance

of asserting the right to free education. When
children have to pay to go to school, systems
become stratified and the disadvantaged become
yet more disadvantaged.

Many more children are in school but still face
challenges in securing all aspects of their right
to education. The experience within classrooms
can still lead to violations of the right to
education: if teachers are not adequately trained
or the curriculum is too narrow, if the learning
environment is not safe, if some children are
heard and others ignored, then schools may still
fall short. Schools failing to contribute to the
full development of the human personality also
undermine the right to education.
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There are challenges to the achievement of

the right to education in every country and in
every context. Sometimes these are acute, for
example during armed conflict or after natural
disasters, in situations of insecurity and fragility,
or in environments where climate change is
forcing rapid adaptation. When people migrate
or are displaced internally or across borders,

or where there is rapid urbanization, specific
challenges arise in ensuring that the right to
education is fulfilled. In a rapidly changing world,
new challenges emerge, for example with new
commercially-oriented providers who may be
more concerned with achieving profits than
fulfilling rights. Therefore, understanding the right
to education and its practical implications has
never been more important.

The full articulation of the right to education sets
a standard that is applicable everywhere, against
which all education systems and all education
providers can and should be held accountable.
As such, there is a need for robust processes for
people to hold duty-bearers to account, without
which the quality and effectiveness of education
systems can suffer. It is imperative that states
move beyond rhetorical commitment to the right
to education and start ensuring that human rights
are respected in full.

With these challenges in mind, UNESCO and the
Right to Education Initiative (RTE) have developed
this handbook to guide action on ensuring full
compliance with the right to education. RTE is

an international NGO working to promote the
right to education as a human right, by making
international and national laws accessible to
everybody.

The purposes of this handbook

The ultimate aim of this handbook is to facilitate
the realization and universal enjoyment of the

right to education. Its objective is not to present
the right to education as an abstract, conceptual,
or purely legal concept, but rather to be action-
oriented. Where possible, practical guidance is
given on how to implement and monitor the right
to education along with recommendations to
overcome persistent barriers. It seeks to do this by:

® Increasing awareness and knowledge of the
right to education. This includes the normative
content of the right to education, states’legal
obligations, the various sources of law regarding
the right to education, what states must do to
domestically implement the right to education,
how to monitor the right to education, and
how to increase accountability of the right to
education.

® Providing a summary of current debates and
issues regarding education and what human
rights law says about them, including on forced
migration, education in emergencies, the
privatization of education, and the challenge of
reaching the most marginalized.

® Providing an overview of the UN landscape and
its mechanisms, including a clear understanding
of the role of UNESCO and more generally
the UN, as well as all relevant stakeholders in
education, particularly civil society.

UNESCO’s Strategy on standard-setting
instruments in the field of education (2016-2021)
encourages Member States of the Organization
to use normative action in relation with the right
to education as a strategic tool to implement and
achieve SDG4. In line with this, this handbook

- specifically foreseen by the Strategy- will also
serve as a reference tool for the design and
organization of training modules and workshops
in the field of right to education.

Finally, the handbook will also be an important
reference for those working towards the
achievement of SDG4, by offering guidance on
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how to leverage legal commitment to the right to
education as a strategic way to achieve this goal.

Structure of the handbook

This handbook addresses the main components
and features of the right to education across eight
chapters:

Chapter 1 presents education as a human right.

It deals with questions such as: what is a human
right, what is education, what does it mean to
have a right to education, what are the benefits
of the right to education for both individuals and
the state. It shows how states should use the right
to education to underpin their education systems,
and lists some common misconceptions and
criticisms of human rights.

Chapter 2 presents the various sources of the right
to education found in international law. It includes
a summary of what is contained in all 48 legally-
binding human rights treaties and 23 soft law
instruments concerning the right to education.

Chapter 3 sets out the normative content of
the right to education: what rights-holders are
entitled to, including, what quality education
includes, how states ensure universal access to
education, and what the aims of education are
from a human rights perspective.

Chapter 4 focuses on the state as the primary
duty-bearer of the right to education and sets out
what states’ legal obligations are in relation to the
normative content of the right to education.

Chapter 5 explains the relationship between the
right to education and the SDG framework.

Chapter 6 focuses on how states turn their
international legal and political commitments
into action, through the process of domestic
implementation. This includes how states can
incorporate the right to education into their

constitutions, legislation, policies, and other
important measures.

Chapter 7 explains why states and other actors
must monitor the right to education, detailing
what monitoring includes, such as the use of
human rights indicators, and the collection

and interpretation of data. It also explains the
monitoring obligations of various bodies at
national, regional, and international levels,
including what mechanisms are available and how
to engage with them.

Chapter 8 explores the issue of accountability and
what it means from a human rights perspective. It
looks at how the right to education can be legally
enforced, gives examples of landmark cases from
around the world, as well as an overview of the
various regional and international accountability
mechanisms that can be accessed when the right
to education has been violated.

Who should use this handbook?

This handbook has been developed to assist all
stakeholders who have a crucial role to play in the
promotion and implementation of the right to
education, including but not limited to:

State officials, as representatives of the state

(the principal duty-bearer regarding the right

to education), are uniquely placed to utilize the
content of this handbook to ensure education
policies and practices are better aligned with
human rights. This handbook will be most useful
for civil servants, policy-makers, ministers, and
senior staff serving the ministry of education, but
it is also relevant to officials working in ministries
and departments of justice, development, finance,
and statistics, as well as National Human Rights
Institutions, highlighting that inter-ministerial
cooperation is key to effective policy-making.
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Parliamentarians, their researchers and members
of staff will also find this handbook useful in
scrutinizing and formulating education, human
rights, and development legislation, and in
implementing international human rights
commitments to national law.

Judges, magistrates, clerks, and lawyers and other
judicial officials will find this handbook useful

in explaining the legal obligations of the state
emanating from international law and how to
apply them.

Civil society will greatly benefit from the content
of this handbook as it includes guidance on

how to incorporate the right to education in
programmatic, research, and advocacy work. Civil
society organizations who may benefit include:

® non-governmental organizations (NGOs) and
associations

® international non-governmental organizations
® human rights organizations

e development organizations

® community-based organizations

e faith-based organization

® academics, experts, and researchers

® teachers and school leaders

e trade-union and other associations’ staff

® journalists and investigators

Those who work for inter-governmental
organizations, including at key United Nations
agencies, will find this handbook useful in carrying
out the mandate of their organizations.

Private actors, multilateral and bilateral donors,
and investors should use the information
contained within this handbook to ensure their
involvement complies with human rights and

that they understand and can apply their specific
responsibilities.

How to use this handbook

This handbook has been designed to be
accessible. Each chapter starts with the key
questions addressed in the chapter and ends with
a short summary consisting of key points and ‘ask
yourself’ questions, designed to make you think
deeper about issues raised in the chapter or to
encourage the reader to find out more about the
situation in their own country. The content of each
is chapter is supplemented with colour coded
boxes, each presenting different types of useful
information:

I Definition

10

Example

Tip

g Further reading
3 Further information

Did you know?

Above all, UNESCO and RTE wish that this
handbook, the first attempt to provide practical
technical assistance on the right to education, will
not only prove useful for a wide range of readers
but will help translate the right to education into
concrete action.
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Key questions

What is education?

What are human rights!

Are human rights only legal rights?

Why is education a human right?

What is the content of the right to education?

Who benefits from the right to education?

Why should states implement the right to education?

What are some common misconceptions people have
about human rights?
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Education is not a privilege. It is a human
right. Most people would probably agree
with this statement. However, beyond
the rhetorical force of this claim, the
right to education is generally not well
understood. As a human right, the right
to education means that everyone—
children, adolescents, youths, adults,
and older people—is entitled to access
quality education. This means that states
have various obligations to make the
right to education a reality for all, based
on their legal and political commitments.
Inaction is not an option. With this in
mind, this chapter aims to give users

the background information required to

understand what the right to education is.

This chapter starts by defining key concepts used
throughout this handbook, primarily education and
human rights, before moving onto a short overview
of the main debates in human rights, including
whether human rights are more than just legal
rights.

The chapter then outlines what the right to
education is, its key features, its relationship with
human dignity, how it is legally protected, and by
which sources of international law.

States may think that by having legislative

and policy frameworks on education they are
compliant with their human rights’obligations.
This is not necessarily true. The right to education
entails specific normative content, that is, what
exactly rights-holders are legally entitled to under
international law. This chapter lists that normative
content.

The chapter then focuses on the reasons why
states should take their human rights’ obligations
seriously and fully implement the right to
education at the national level. The right to
education should not be seen as an obstacle but
rather a benefit. This chapter explains the proven

benefits of education to the individual, to society,
and to the state.

Itis then argued that the right to education and
human rights principles, such as inclusion and
accountability, provide a practical blueprint for
action for states.

Finally, this chapter seeks to clarify some common
criticisms and misconceptions about human rights.

1.1 What is education?

The Oxford Living Dictionary (OLD) defines
education as: ‘the process of receiving or giving
systematic instruction, especially at a school or
university!

The OLD defines learning as: ‘the acquisition of
knowledge or skills through study, experience, or
being taught’

Education comprises lifelong learning that takes
place in formal and non-formal environments,
as well as informal learning. All three elements
are important and shape who we are and how
we engage with the world around us, at every
stage of life. From our cognitive and physical
development, our understanding of the world,
how we think, our values, our identity, our
experience of the world, to the knowledge and
skills we develop that help us to negotiate life,
education and learning are the foundation of it all.

Formal education refers to education that is:

institutionalised, intentional and planned
through public organizations and recognised
private bodies, and-in their totality—constitute
the formal education system of a country. Formal
education programmes are thus recognised

as such by the relevant national education or
equivalent authorities...Vocational education,
special needs education and some parts of adult
education are often recognised as being part of
the formal education system...Institutionalised
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education occurs when an organization
provides structured educational arrangements,
such as student-teacher relationships and/

or interactions, that are specially designed for
education and learning.’

Non-formal education refers to education that is:

institutionalised, intentional and planned by an
education provider. The defining characteristic
of non-formal education is that it is an addition,
alternative and/or complement to formal
education within the process of lifelong learning
of individuals. It is often provided in order to
guarantee the right of access to education

for all. It caters to people of all ages but does

not necessarily apply a continuous pathway
structure; it may be short in duration and/or low-
intensity; and it is typically provided in the form
of short courses, workshops or seminars. Non-
formal education mostly leads to qualifications
that are not recognised as formal or equivalent
to formal qualifications...or to no qualifications
atall.

Depending on the national context, non-
formal education can cover programmes
contributing to adult and youth literacy and
education for out-of-school children, as well as
programmes on life skills, work skills, and social
or cultural development. It can include training
in a workplace to improve or adapt existing
qualifications and skills, training for unemployed
or inactive persons, as well as alternative
educational pathways to formal education

and training in some cases. It can also include
learning activities pursued for self-development
and, thus, is not necessarily job-related.?

UNESCO and UNESCO Institute for Statistics. 2012. International
Standard Classification of Education: ISCED 2011. UNESCO
Institute for Statistics. Montreal, Canada, para. 36.

Ibid., paras. 39-40.

Informal learning refers to the:

forms of learning that are intentional or
deliberate, but are not institutionalised. It is
consequently less organized and less structured
than either formal or non-formal education.
Informal learning may include learning activities
that occur in the family, workplace, local
community and daily life, on a self- directed,
family-directed or socially-directed basis. Like
formal and non-formal education, informal
learning can be distinguished from incidental or
random learning.’

This handbook is chiefly, but not exclusively,
concerned with formal and non-formal education,
that is, education where the state has a more
expansive and defined role, although this is not
to downplay the importance of informal learning.
All three are part of the right to education and are
vital for lifelong learning.

1.2 What are human rights?*

A right is not what someone gives you, it's what no one

can take from you.

— Ramsey Clark.

Since World War Il, the international community
has committed itself to the promotion and
protection of human rights. For example, one
of the core purposes of the United Nations is:
‘promoting and encouraging respect for human
rights and for fundamental freedoms for all
without distinction as to race, sex, language,

or religion’® This commitment has led to the

w

Ibid., para. 43.

This section is based on Nickel, J. 2017.‘Human Rights; The
Stanford Encyclopedia of Philosophy (Spring 2017 Edition),
Edward N. Zalta (ed.).

Charter of the United Nations (adopted 24 October 1945,
entered into force 24 October 1945) 1 UNTS XVI (UN Charter)
Article 1 (3).
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proliferation of human rights instruments,
including laws and declarations, which guarantee
the human rights of everyone.

The success of human rights is not just in the
abundance of human rights’legal instruments
and their adoption by states, but is also in how
awareness, knowledge, and acceptance of human
rights have permeated down to the level of
ordinary people.

Today, awareness of human rights is widespread
and human rights are readily invoked, take for
example, the headlines below.

© Right to Education Initiative / ActionAid

However, despite the increasing familiarity with
human rights and how easily we invoke human
rights, defining human rights is not an easy task.
Many people will have an intuition of what is
meant by human rights. Some will think of human
rights as rights guaranteed by law, for example,

in constitutions or international human rights
treaties. For others, human rights invoke ideas
about justice and fairness. While others may think
of human rights as unrealistic goals, arbitrary, or
political constructions.

So, what is the truth of it? What exactly are human
rights?

I Box 1.1 Definition: Human rights

Human rights are universal norms that describe
standards of behaviour that help protect everyone
from political, legal, social, and economic abuses.®

According to James Nickel,” human rights
are generally held to have the following
characteristics:

® human rights are rights: Human rights are not
promises, privileges, or goals, they are rights.
Rights are entitlements. Human rights are
usually ‘claim rights, which means they impose
mandatory obligations on duty-bearers.’ They
have two facets: the normative content (or
entitlements) owed to rights-holders and the
corresponding obligations of duty-bearers

® human rights are plural: Human rights
encompass a variety of protections, from the
right to freedom of speech and the right to a
fair trial to the right to health and the right to
education

® human rights are universal: Human rights apply
to everyone by virtue of their status as‘human’

® human rights are high-priority: Human rights
cannot be ignored. They demand consideration
and compete with other concerns

Human rights are probably most commonly
thought of as legal rights. With the adoption of
the Universal Declaration of Human Rights (1948,

6  Nickel, J., op. cit.

7 lbid.

8  The Stanford Encyclopedia of Philosophy defines rights as:
‘entitlements (not) to perform certain actions, or (not) to be in
certain states; or entitlements that others (not) perform certain
actions or (not) be in certain states! Wenar, L. “Rights’, The
Stanford Encyclopedia of Philosophy (Fall 2015 Edition), Edward
N. Zalta (ed.).

9  Wenar, L., op. cit., section 2.1.2.
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UDHR),"° the international community codified
and adopted 30 human rights as a‘common
standard of achievement for all peoples and

all nations’' The UDHR has inspired an entire
regime of law and currently there are more than
a hundred international and regional instruments
on human rights, some of which are legally
binding, elaborating the human rights to which
everyone is entitled on the basis of their‘inherent
dignity’'?

Human rights are also guaranteed under

national laws. In fact, human rights as legal

rights guaranteed domestically predate their
appearance in the UDHR, for example, in national
constitutions such as the Bill of Rights to the
United States Constitution (1791)'% and the French
Declaration of the Rights of Man and the Citizen
(1789)."* Today, many constitutions protect human
rights. The right to education is itself mentioned in
82% of national constitutions.”

That human rights are incorporated into
international and domestic legal systems and are,
as such, legal rights, is an empirical statement that
is not open to debate. The argument that human
rights are only legal rights is, however, more
contentious.

10 Universal Declaration of Human Rights (adopted 10 December
1948) United Nations General Assembly Resolution (UNGA Res)
217 A(lll) (UDHR).

11 UDHR Preamble.

12 lbid.

13 The Constitution of the United States. Amendments I-X.

14 Déclaration des droits de 'Homme et du citoyen de 1793.

15 Right to Education Initiative (RTE). 2017. Accountability from a
human rights perspective: The incorporation and enforcement
of the right to education in the domestic legal order. Paper
commissioned for the 2017/8 Global Education Monitoring
Report, Accountability in education: Meeting our commitments,
p.32.

Human rights are also claimed to exist
independently from the law. There is an entire
subfield of philosophy dedicated to human rights
focusing on such questions as: what are the key
features of human rights, how might human rights
be justified, and what is the specific content of
human rights?'®

Although it may seem that thinking about
human rights in a philosophical sense is abstract
and offers no practical insights, looking to
philosophical arguments elucidates why they
have such a prominent role in international and
national politics and law, particularly as a moral
yardstick against which individuals and states
are often judged. The example of apartheid in
South Africa' illustrates that human rights would
seem to carry a weightiness that extends beyond
a statement of legality. That is that human rights
exist independently from the law.

Human rights violations are claimed even when
an (in)action is lawful under international and
domestic law. At the time, South Africa had not
ratified key international human rights treaties
prohibiting racial discrimination (meaning it

was not legally bound to ensure the rights to
non-discrimination and equality based on race)
and national law was systematically used as a

tool to oppress and segregate. Children were
lawfully separated into schools based on race and
provided with an inferior quality of education. Yet,
apartheid is still considered a systematic human
rights violation even though no laws were broken.
This is because claims of human rights violations
are often invoked because they signal ideas about
what is right and wrong in terms of (in)actions
that degrade human dignity. As Andrew Fagan
puts it:‘What many found so morally repugnant

16 A good introduction to the philosophical foundations of human
rights is Nickel, J. 2017. op. cit.

17 This example is based on a similar one used in Fagan, A.'Human
Rights'The Internet Encyclopedia of Philosophy, p. 9.
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about apartheid South Africa was precisely its
denial of numerous fundamental moral rights’'®

The above example shows that to think of
human rights only as legal rights has obvious
shortcomings. This is because, for many, human
rights have a legitimacy that is distinct from their
status as legal rights. On these accounts human
rights are incorporated and formalized into legal
systems because it is a practical way to protect
human rights, but human rights are not legitimate
because of their legal character, rather because
there is an underlying justification that precedes
their legalisation.

There are various accounts of how human rights
should be understood and how they are justified.
One of the most common accounts is to say they
are grounded in morality. Arguments based on
morality tend to identify something about being
human on which to ground human rights. Many
preambles to human rights treaties and even
national constitutions seem to justify their content
in moral terms related to the dignity inherent

in all people. For example, the preamble to the
UDHR recognizes the:‘inherent dignity and of the
equal and inalienable rights of all members of

the human family" Similarly, article 5 of Guinea's
Constitution' says: ‘'The human person and their
dignity are sacred. The State has the duty to
respect them and to protect them. The rights and
freedoms enumerated hereafter are inviolable,
inalienable and imprescriptible. They found all
human society and guarantee peace and justice in
the world!

18 lbid.
19 Constitution de la République de Guinée, 2010.

Debates on the nature of human rights are not
just a philosophical enquiry without practical
implications. For the health of human rights, it is
important that we all reflect on the distinct role
they play in protecting everyone from abuses and
holding duty-bearers to account. If we cannot
articulate why human rights are worth defending,
as ethical standards and not just legal standards,
then acceptance and adherence to human rights
will likely never be as strong as it could be.

g Box 1.2 Further reading: Philosophy
of human rights and education

On the philosophy of human rights:

Fagan, A.’Human Rights, The Internet Encyclopedia
of Philosophy www.iep.utm.edu/hum-rts/

Nickel, J. 2017.'Human Rights; The Stanford
Encyclopedia of Philosophy (Spring 2017 Edition),
Edward N. Zalta (ed.) https://plato.stanford.edu/
archives/spr2017/entries/rights-human/

Tasioulas, J. Are human rights anything more than
legal conventions? Aeon https://aeon.co/ideas/
are-human-rights-anything-more-than-legal-
conventions

On the philosophy of education:

Phillips, D.C. and Siegel, Harvey. 2015.‘Philosophy
of Education, The Stanford Encyclopedia of
Philosophy (Winter 2015 Edition), Edward N.

Zalta (ed.) https://stanford.library.sydney.edu.au/
archives/win2015/entries/education-philosophy/

Sigel, H. 2018.Philosophy of education,
Encyclopaedia Britannica https://www.britannica.
com/topic/philosophy-of-education
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1.3 The human right to education

Education is guaranteed as a human rightin
numerous human rights treaties, chiefly the
Convention against Discrimination in Education
(1960, CADE),?° the International Covenant on
Economic, Social and Cultural Rights (1966,
ICESCR),?' the Convention on the Elimination of
All Forms of Discrimination Against Women (1979,
CEDAW),?? and the Convention on the Rights of
the Child (1989, CRC).2

The preamble to ICESCR states that the human
rights contained therein: ‘derive from the inherent
dignity of the human person.!The Committee

on the Rights of the Child, which oversees the
implementation of the CRC, states that the
purpose of education is to:‘promote, support

and protect the core value of the Convention: the
human dignity innate in every child and his or

her equal and inalienable rights.?* Because of this
focus on dignity, the right to education necessarily
emphasizes the importance of the individual,

as all human rights do. Although it does not

deny the instrumental and societal benefits of
education and indeed that these can be a source
of human dignity, under international human
rights law, the individual is the primary beneficiary
of education.?> The right to education ensures

20 UNESCO Convention against Discrimination in Education
(adopted 14 December 1960, entered into force 14 December
1960) 429 UNTS 93 (CADE).

21 International Covenant on Economic, Social and Cultural Rights
(adopted 16 December 1966, entered into force 3 January 1976)
993 UNTS 3 (ICESCR).

22 Convention on the Elimination of All Forms of Discrimination
Against Women (adopted 18 December 1979, entered into
force 3 September 1981) 1249 UNTS 13 (CEDAW).

23 Convention on the Rights of the Child (adopted 20 November
1989, entered into force 2 September 1990) 1577 UNTS 3 (CRQ).

24 UN Committee on the Rights of the Child. 2001. General
Comment 1: Article 29 (1): The Aims of Education, (Doc. CRC/
GC/2001/1.) (CRC General Comment 1) para. 1.

25 The Committee on the Rights of the Child has made clear that
the aims of education are: ‘all linked directly to the realization
of the child’s human dignity and rights, taking into account
the child’s special developmental needs and diverse evolving
capacities! CRC General Comment 1 para. 1.

that the individual is placed firmly at the centre of
education frameworks.

Education as a human right has the following
characteristics:

e jtis aright: Education is not a privilege or
subject to political or charitable whims. Itis a
human right. It places mandatory demands on
duty-bearers (particularly the state, but also
parents, children, and other actors (see box
1.4). It identifies specific obligations on duty-
bearers (see Chapter 4) in relation to specific
entitlements of rights-holders (see Chapter 3)

e jtis universal: Everyone has the right to
education without discrimination. This includes
children, adolescents, youths, adults, and older
people

® jtis high priority: Education is a key priority of
the state. Obligations to ensure the right to
education cannot be easily dismissed

® jtis a key right: Education is instrumental in
the exercise of all other human rights. It has
economic, social, cultural, civil, and political
dimensions

The right to education places legal obligations
on states when they make decisions regarding
education and the education system. It offers an
internationally agreed normative framework for
the standards that states must not fall beneath
with regards to the education of its citizens and
non-citizens. These standards delineate what
states must do and refrain from doing in order to
ensure the dignity of the individual.

The right to education is broad and covers many
aspects of education. This means that for the
specific areas related to education (listed below
and elaborated on in Chapter 3), states must

act within the boundaries permissible under
international human rights law (IHRL):

® the aims of education
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® non-discrimination and equality in the
education system

e free and compulsory universal primary
education

® available and accessible, free education at the
secondary level, including vocational education

® accessible (on the basis of capacity), free
education at the tertiary level

e fundamental education for those who have not
received all or part of their primary education

e maintenance of an education system at all levels
® provision of a fellowship system

® the training of teachers, their status, and their
working conditions

e educational freedom, that is, the freedom
of parents to have their children educated
in accordance with their religious and moral
convictions

e the freedom of individuals and organizations to
set-up private schools

e quality education, including setting minimum
standards regarding infrastructure and human
rights education

e safe and non-violent learning environments

e the allocation of adequate resources

® academic freedom at all levels of education

e the setting and content of the curriculum

e transparent and accountable education systems

The normative scope of the right to education is
wide and includes matters that are foundational
to education. International human rights law
deliberately leaves certain decisions to the state
because the state is ultimately best placed and
has the legitimacy to make important decisions
about education, the only limiting factor being

that the right to education and other human
rights are respected and realized. For example, the
right to free and compulsory primary education
can be implemented in whichever way the state in
question sees fit.

g Box 1.3 Further reading:
Education as a right

Right to Education Initiative’s (RTE) page
Understanding education as a right http://www.
right-to-education.org/page/understanding-
education-right

1.4 Why states should implement
the right to education

Under IHRL, when states ratify or accede to a
human rights treaty guaranteeing the right to
education, they are legally bound to implement
the provisions of that treaty. But why should states
ratify treaties containing the right to education

in the first place? And why should states then
implement the right to education?

There are compelling moral, political, economic,
social, and pragmatic reasons for states to legally
protect the right to education of everyone in
national law.

One way to classify the reasons why states should
implement the right to education is to look at the
benefits of education to the individual and the
external positive effects of education on wider
society.
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I Box 1.4 Definition: What is meant by

the state?

The right to education is the shared responsibility
of a multitude of institutions and actors but under
international law, states are the primary duty-bearer
when it comes to the right to education. This is
because it is states that legally commit to the right

to education and the government of the day that
therefore delivers and administers national education
systems. The state should be understood as including
institutions and actors at the national and federal
levels, for instance: ministries of education, ministers,
government officials, legislators, civil servants. It

also includes institutions and actors operating

at the sub-national level, including provincial,
regional, municipal, and local levels, such as: local
governments, boards of education, local education
authorities, principals and headteachers, and

teachers.

Non-state actors, such as: intergovernmental
organizations, parents, Non-Governmental
Organizations (NGOs), the private sector, and even
students themselves all have a role to play in realizing
the right to education, indeed they are also duty-
bearers, however, at the international level they

are not deemed to have legal obligations, rather
responsibilities as defined or expected in national
legislation, the human rights framework, and/or other

avenues.

Figure 1.1: The multiple benefits of education

ensures the full and holistic
development of the
human personality

fosters physical and
cognitive development

allows for the acquisition
of knowledge, skills, and
talents

contributes to the
realization of the full
potential of the individual

enhances self-esteem and
increases confidence

encourages respect for
human rights

Benefits of education for the individual

shapes a person’s sense of
identity and affiliation with
others

enables socialization and
meaningful interaction
with others

enables a person to shape
the world around them

enables their participation
in community life

contributes to a full and
satisfying life within society
empowers and allows for
the increased enjoyment of

other human rights

allows for the transmission
of culture, values, identity,
languages, and customs
from one generation to
the next

promotes sustainable
economic growth

fosters democratic and
peaceful societies

encourages participation
and inclusion in decision-
making processes

Benefits of education for society and the state

encourages a rich cultural
life

helps build a national
identity

overcomes persistent and
entrenched challenges

encourages sustainable
development, including
respect for the
environment
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1.4.a The benefits of education to
the individual

A well-educated, enlightened and active mind, able to
wander freely and widely, is one of the joys and rewards
of human existence!

— The Committee on Economic, Social and Cultural Rights.”®

Education in all its forms (informal, non-formal,
and formal) is crucial to ensure human dignity. The
aims of education, as set out in IHRL, are therefore
all directed to the realization of the individual’s
rights and dignity.”

The ICESCR, the CRC, and the UNESCO CADE

set out the aims of education from a human
rights perspective. The Committee on the
Rights of the Child summarizes them as: the
holistic development of the full potential of the
individual, including development of respect
for human rights, an enhanced sense of identity
and affiliation, and his or her socialization

and interaction with others and with the
environment.?

The very first aim of education stipulated by the
ICESCR which the Committee on Economic, Social
and Cultural Rights (CESCR) calls‘perhaps the most
fundamental;? is, ‘the full development of the
human personality and the sense of its dignity'*°

26 UN Committee on Economic, Social and Cultural Rights (CESCR).
1999. General Comment 13: The Right to Education (Art. 13 of the
Covenant), (Doc. E/C.12/1999/10.) (CESCR General Comment 13)
para. 1.

27 UN Committee on the Rights of the Child. 2001. General
Comment 1: Article 29 (1): The Aims of Education, (Doc. CRC/
GC/2001/1.) (CRC General Comment 1) para. 1.

28 CRC General Comment 1 para. 1.

29 CESCR General Comment 13 para. 1.

30 ICESCR Article 13 (1). Also guaranteed under UDHR Article 26
(2) and CADE Article 5 (1) (a).

The CRC expands this to include development of:
‘talents and mental and physical abilities to their
fullest potential’®

IHRL is clear that the primary purpose of
education is to enrich and empower the
individual. Education is vital to an individual’s
cognitive and physical development. It helps
shape a person’s understanding of the world,
how they think, their values, and their identity.
Education also influences the way a person
experiences the world. It provides for the
development of the knowledge and skills that
help people negotiate life and achieve the goals
they set for themselves.

Education is also vital in ensuring that each
individual can interact and shape the world
around them. The Committee on the Rights of the
Child explains:

The goal is to empower the child by developing
his or her skills, learning and other capacities,
human dignity, self-esteem and self-confidence.
“Education” in this context goes far beyond
formal schooling to embrace the broad range
of life experiences and learning processes which
enable children, individually and collectively, to
develop their personalities, talents and abilities
and to live a full and satisfying life within
society.®

The importance of developing the human
personality to the fullest potential is so that each
person can flourish as an individual but also
flourish within social environments. Identity,
knowledge, skills, language, values, etc. have
social dimensions and are gained through social
connections, for example, through family, friends,
and the wider community. The ability and skills
to communicate, including through technology,
and take part in family, social, and community life

31 CRC Article 29 (1) (a).
32 CRC General Comment 1 para. 1.
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are important, particularly for informal learning.
Participating in community life also enhances a
person’s capability to relate to others in various
situations and thus facilitates inclusion, tolerance,
respect, and harmonious communities. In turn, a
person also learns from participating in social life.

Education is both a human right in itself and an
indispensable means of realizing other human rights!

— The Committee on Economic, Social and Cultural Rights.*

Education has further instrumental benefits to the
individual. Education is often called a‘multiplier
right’meaning that it can unlock and increase
enjoyment of other human rights. This is due to
the interdependent and interlinked nature of
human rights. Human rights are plural and serve
to promote human dignity, meaning they are
mutually reinforcing and naturally overlap with
each other.

33 CESCR General Comment 13 para. 1.

Figure 1.2: Education as a multiplier right

CIVIL AND POLITICAL RIGHTS:

the right to freedom of expression, the right to freedom of association, the right to
political participation, the right to vote, the right to freedom of speech, the right to
freedom of thought, conscience and religion, and the right to family and private life

CULTURAL
RIGHTS:
the right to take } g

part in cultural life

2 K =2

PHYSICAL AND
EMOTIONAL

'. WELL-BEING:
+ 4 the right to life, the right to

health, and the right to an
adequate standard of living

ECONOMIC RIGHTS:

the right to work, the right to freedom of assembly, the right to join a trade union,
the right to collectively bargain (to secure better working conditions and pay), and
the right to social security
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The interrelatedness of human rights and the
importance of education is most clearly observed
in the fact that those who have received an
education are more likely to be aware of the
human rights they are entitled to and how to
claim them. Given the nature of education, the
fact that it is empowering and relevant in many
domains of people’s lives, means that education
plays a unique and almost foundational role in the
realization of other human rights. This is amplified
when education is directed to empowering
people to enjoy and exercise their rights and

to respect and uphold the rights of others.

See Chapter 3, section 3.6.b.i on human rights
education for further information.

As illustrated above, education is vital to the
full enjoyment of many civil, political, social,
economic, and cultural rights.

The right to education and civil and political
rights

Education plays a role in how individuals engage
(or choose not to) in political and civic spaces and
thus impacts on their civil and political rights.

As Fons Coomans, a law professor and expert

on the right to education, points out: ‘Civil and
political rights, such as freedom of expression,
freedom of association or the right to political
participation, only obtain substance and meaning
when a person is educated** Added to this list
could be: the right to vote, the right to freedom
of speech, the right to freedom of thought,
conscience and religion, and the right to family
and private life.

Education gives individuals the foundational
knowledge and provides the necessary skills to

34 Coomans, F. 2007. Content and Scope of the Right to Education
as a Human Right and Obstacles to its Realization, Human
Rights in Education, Science and Culture: Legal Developments and
Challenges (edited by Yvonne Donders and Vladimir Volodin),
UNESCO Publishing, Paris, France; and Ashgate, Vermont, USA.
pp.185-186.

participate in political and public life, including:
debating, understanding complex issues, critical-
thinking, knowing and representing their own
interests, holding duty-bearers to account,
influencing decision-makers, and making
informed choices. Individuals also gain valuable
skills and learnings from participating in political
and civic life.

The right to education and physical and
emotional well-being

The rights to life, health, and an adequate
standard of living, including food, clothes, and
shelter, protect from degrading and harmful
conditions affecting physical and emotional well-
being.

Empirical evidence suggests that education leads
to better outcomes in respect to physical and
emotional well-being. Education and maternal
education in particular are known to:

® increase life expectancy®*

® |ead to better childhood nutrition3®

e reduce child mortality®”

e reduce illness and childhood iliness=®

e prevent and reduce HIV infection rates®

® reduce mortality from diseases*

35 Mackenzie, D. 2018. More education is what makes people live
longer, not more money. New Scientist.

36 UNESCO. 2017/8. Global Education Monitoring Report 2017/8:
Accountability in education - Meeting Our Commitments. Paris.
UNESCO, p. 256; Makoka, D and Masibo, P. K. 2015. Is there
a threshold level of maternal education sufficient to reduce
child undernutrition? Evidence from Malawi, Tanzania and
Zimbabwe. BMC Pediatrics. Vol 15, No. 96.

37 UNESCO. 2016b. Global Education Monitoring Report 2016:
Education for People and Planet - Creating Sustainable Futures for
All. Paris, UNESCO, p. 82.

38 Ibid, p.77.

39 UNESCO. 2015. EFA Global Education Monitoring Report:
Education for All 2000-2015 - Achievements and Challenges. Paris,
UNESCO, p. 36.

40 Hahn, R.and Truman, B. 2015. Education Improves Public Health
and Promotes Healthy Equity. Int J Health Serv. Vol. 45, No. 1, pp.
657-678.
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e improve mental health*
e positively affect early childhood development*
® increase the likelihood of being happy*

The mechanisms thought to underlie the
relationship between education and mental and
physical health include increasing:*

® a person’s ability to make healthier life choices
based on relevant information, for example,
choosing healthier food and exercising more
regularly

® a person’s ability to access and navigate
the healthcare system: understand and
comprehend what their health needs are,
advocate for herself and others, communicate
and engage better with care providers

® 3 person’s ability to seek medical advice
and follow treatment, for example by taking
medicine at the right time and in the right
dosages

® responsiveness to awareness-raising campaigns
on health issues

Education is of particular importance to the
physical and emotional well-being of marginalized
groups, for instance, women and girls. Girls who
receive more education are less vulnerable to
harmful cultural practices, such as female genital
mutilation and child marriage, are less likely to
become pregnant and young mothers, and are
also less susceptible to gender-based violence
against women and girls.

According to the UNESCO Education for All Global
Monitoring Report, a girl in a low-income country

41 World Health Organization and Calouste Gulbenkian
Foundation. 2014. Social determinants of mental health. Geneva,
World Health Organization, pp. 16-17.

42 McMahon, W. and Oketch, M. 2013. Education’s Effects on
Individual Life Chances and On Development: An Overview. British
Journal of Educational Studies, Vol. 61, No. 1, p. 95.

43 lbid., p. 96.

44 Center on Society and Health. 2014. Why Education Matters to
Health: Exploring the Causes. Virginia Commonwealth University.

receiving secondary education is 63% less likely
to marry than a girl without education, and

has fewer and healthier children.* Children of
literate mothers are over 50% more likely to live
past the age of five and receive good nutrition.*
There are also significant health benefits for girls
and women, with considerable evidence that

an increase in a mother’s education reduces the
likelihood of dying in childbirth.

The right to education and economic rights

Education and work are deeply connected.
Education provides individuals with the skills
necessary to find decent work and secure a fair
wage. Work is a key way for individuals to lift
themselves out of poverty and militates against
exclusion and marginalization. Education and
work interact to empower individuals, particularly
in exercising other human rights. For example,
Fons Coomans underscores the link with physical
and emotional well-being:‘an educated person
will have a greater chance of finding a job, will

be better equipped to secure his or her own
food supply and is more aware of public health
dangers.*®

Related rights that are positively impacted

by education include: the right to freedom of
assembly, including the right to join a trade union,
to collectively bargain in order to secure better
working conditions, including pay, and the right
to social security. Education makes social security
systems easier to access and navigate successfully,
particularly for marginalized groups, such as

45 UNESCO. 2013. Education for All Global Monitoring Report:
Education transforms lives, section 5.

46 lbid., sections 2 and 3.

47 Paper commissioned for the EFA Global Monitoring Report
2013/4, Teaching and learning: Achieving quality for all. Sonia
Bhalotra with Damian Clarke. 2013. Educational Attainment and
Maternal Mortality, p. 13.

48 Zimmerman, E., Woolf, S. H. and Haley, A. 2015. Understanding
the Relationship Between Education and Health: A Review of the
Evidence and an Examination of Community Perspectives. Agency
for Healthcare Research and Quality. Rockville, MD.
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people with disabilities and people from certain
socio-economic backgrounds.

Education also plays a role in reducing practices
that are exploitative and harmful, notably:

e child labour, including hazardous work
e modern slavery, including trafficking

® prostitution and sexual exploitation

The right to education and cultural rights

Education and culture are closely related.
Education provides an enabling environment for
cultural diversity and allows for the realization of
the right to take part in cultural life.** Access and
participation in cultural life greatly contribute

to the development of the self: of one’s identity,
sense of belonging, personal enrichment, and
personal expression. In addition, the promotion
of cultural diversity contributes to reinforcing
understanding, respect, and tolerance towards
others.

1.4.b The benefits of education
beyond the individual

‘Education is the most powerful weapon which you can
use to change the world!

— Nelson Mandela

Education can be transformative not just

for the individual but also for the state and
society. Education is one of the most important
mechanisms by which social groups, in

particular indigenous peoples and minorities,

are maintained from generation to generation,
passing on language, culture, identity, values, and
customs. Education is also one of the key ways

49 ICESCR Article 15 (1); CRC Article 31.

states can ensure their economic, social, political,
and cultural interests.

Many, although by no means all, of the benefits to
the state and society arise from the benefits to the
individual. That is, the benefits to the individual
can spill over to others. For instance, an educated
and skilled person is more likely to find decent
work and earn a higher income and therefore
contribute, through tax, to the state, which can
then allocate that revenue to public services. This
is not always the case, however, and states must
not forego elements of the right to education in
their laws and policies because they return little
benefit to the state and society.

Education can also be directed to achieve certain
aims that, in turn, benefit wider society. For
example, states may use education as a tool to:

® promote economic growth through an
educated and skilled labour force

e foster democratic and peaceful societies, by
teaching tolerance, mutual respect, and respect
for human rights and encouraging participation
and inclusion in decision-making processes

® encourage a rich cultural life, by promoting the
learning of languages, the arts, sports, etc.

® help build a national identity, by directing the
curriculum to teach national values, history, and
customs

® promote social justice aims. Education is well-
known as an equalising force that can be used
to reduce social, political, social, and economic
exclusion and marginalization, and combat all
forms of discrimination and promote equality

® overcome persistent and entrenched
challenges, such as gender inequality

It should be noted that whilst states are required
to create the conditions for the enjoyment of all
human rights, the pursuit of those conditions
must not be at the expense of human rights. For
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example, a state should focus on education as a
key driver of sustainable economic growth, but

it must also ensure that each individual receives
an education that focuses on their holistic
development, meaning that the education system
cannot solely be geared towards the cultivation of
a labour force.

3 Box 1.5 Further information: Education
as a public good

Since the 1990s, a range of development partners,
including international organizations, United
Nations human rights treaty bodies, and Non-
Governmental Organizations have referred to
education as a public good, albeit often with
diverse interpretations.

At the international level, the principle was first
used by UNESCO to reaffirm a humanistic vision
of education in contrast to more utilitarian

and economic approaches prevalent in the
development discourse of the 1990s. A number of
reports of the UN Special Rapporteur on the Right
to Education since 2000 have referred to education
as [a] public good in order to justify the need to
safeguard the public interest. The principle of
education as a public good has also been used as
a reference when advocating for adequate public
funding for quality education (GPE, 2016), and
when reaffirming the role of the State as the main
duty bearer in ensuring the right to education.
Indeed, several UN human rights treaty bodies
and civil society organizations have referred to
this notion in order to “reject calls for increased
privatization or commercialization in education”
(UNESCO and CCNGO, 2017, p. 5).

These diverse interpretations of the principle

of education as a public good in education
development discourse are interrelated. Whether
interpreted as a humanistic vision, a policy focus
or as a principle of governance, the principle of
education as a public good refers to the definition
and preservation of collective interests of society
and to the central responsibility of the State in
doing so.

Source: Locatelli, R. 2018. Education as a public
and common good: Reframing the governance of

education in a changing context. Education Research
and Foresight Working Papers. UNESCO. (Doc. ED-
2018/WP/1.), p. 2.

The right to education and sustainable
development

Education and sustainable development are
intrinsically connected. Sustainable development
is aimed at the eradication of poverty, and
therefore a number of the benefits mentioned
above also apply here. For example, education
gives people a better chance of finding decent
work, thereby being a key means of lifting people
out of poverty.

Education also helps people to realize that
development should benefit people and
communities as a whole. It enables people to
recognize that economic development should
be pursued to provide long-term benefits in line
with human rights and the preservation and
conservation of the environment.

In 2015, the international community

committed to the 2030 Agenda for Sustainable
Development,*® which is an expansion of

the Millennium Development Goals,’' and

which reflects the importance states place on
education in achieving sustainable development.
Sustainable Development Goal 4 on education®?
sets out a number of targets that are rights-based,
for example, Target 4.7 recognizes that education
for sustainable development and human rights
education are vital to achieving sustainable
development.

Education also plays an important role in the
realization of environmental rights, that is,

50 United Nations General Assembly (UNGA). 2015. Transforming
our world: the 2030 Agenda for Sustainable Development. New
York, UNGA (Doc. A/RES/70/1.)

51 UNGA. 2000. Resolution 55/2. United Nations Millennium
Declaration (Doc. A/RES/55/2.)

52 For more information see Chapter 5 on SDG4-Education 2030.
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the right to a clean, healthy, and sustainable
environmentwhich is a key component of
sustainable economic growth. Education and the
transfer of knowledge on environmental issues
are necessary to raise awareness and spur action
at all levels of society and amongst different
actors including: individuals, organizations,
decision-makers, and so on. Indeed, ‘effective
climate change education increases the number
of informed and engaged citizens, building social
will or pressure to shape policy, and building a
workforce for a low-carbon economy.*?

For example, research suggests that girls’
education provides an effective strategy for
mitigating the effects of climate change.
Investment in girls’ education can promote girls’
reproductive rights in order to ensure equitable
climate action and foster climate participation and
female leadership. Education also enables girls

to develop life skills for a green economy that are
necessary in the fight against climate change.*

1.4.c The right to education as a
blueprint for action

The importance of education to the individual
and the wider role of education for society has
meant that education has been a preoccupation
of thinkers since antiquity. But education is much
more than philosophically interesting, it is also a
practical activity. This means education issues are
also of interest to students, teachers, civil servants,
politicians, and others.

There are many questions about education

that have been the subject of debate over the
centuries: what should the aims of education be,
how should education be implemented, how
should students be taught, should education

53 Ledley,T.S., Rooney-Varga, J. and Niepold, F. 2017. Addressing
Climate Change Through Education. Environmental Issues and
Problems, Sustainability and Solutions.

54 Kwauk, C.and Braga, A. 2017. 3 ways to link girls’education
actors to climate change. Brookings Institution.

focus on the acquisition of knowledge or skills,
such as critical thinking, for example?

Education, its role, delivery, and aims, has evolved
over time across societies, shaped by prevailing
attitudes and beliefs. In recent times, education
has become universalized, that is, open and
available to everyone and not just elites. In 1948,
states, in proclaiming that: ‘everyone has the right
to education’in Article 26 of the UDHR, explicitly
recognized their role in ensuring that everyone
enjoys the right to education. As a result, or
perhaps because the UDHR reflected changing
attitudes, we now think of education as a matter
of public policy and intrinsically linked to the
modern functions of the state. For example, in
the United Kingdom, it used to be the case that
education was largely privately provided by the
church. But religious provision is not universal
and since the early-to-mid twentieth century,
public education systems that have the capacity
to provide an education for everyone regardless of
background have increasingly become the norm
(although private provision is still prevalent; it
now tends to be subsumed within the education
system, rather than operating outside of it).

With this move, states have assumed a role in
determining the big questions that have occupied
thinkers in respects to education. This means

that states, and therefore decision-makers,

have a responsibility to think and reflect on the
fundamental questions that undergird states’
education systems.

Education is not neutral. Decisions of
philosophical, moral, and political importance
have to be made, which in turn shape the entire
education system within a state. The state, as the

55 For an overview of the philosophy of education, including
the ideas of prominent thinkers, such as Plato, Jean-Jacques
Rousseau, and John Dewey, see Phillips, D.C. and Siegel, Harvey.
2015. Philosophy of Education, The Stanford Encyclopedia
of Philosophy (Winter 2015 Edition), Edward N. Zalta (ed.)
and Sigel, H. 2018. Philosophy of education, Encyclopaedia
Britannica.
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primary unit of organization when it comes to
education, must decide the following questions
concerning the right to education (as well as
number of other education issues):

e what the aims of educationare and how
competing aims can be balanced

e what is taught as part of the curriculum,
including if religious education or
comprehensive sexuality education should be
taught

® how itis taught, i.e., which pedagogies
e who should teach

e the content of the curriculum, whether there
should be any testing and if so, in what form
and what should be tested

e how education fits into the wider values and
aims of the state

® how the education system should be organized
and managed

e what the role of private actors should be

It is the case that there are probably no right
answers to the above questions. Any decisions
taken will depend on the country context,
available resources, and the values that shape
underlying beliefs about the nature and purpose
of education. However, there are certain red
lines that states have agreed, through legal
commitment to human rights treaties, not to
cross. The right to education and human rights
in general guides action on these key questions.
For example, that the primary aim of all forms of
education should be the full development of the
human personality.

Human rights also guide the process by which
answers should be agreed. Human rights
principles such as participation, transparency, and
accountability are key.

Currently, decision procedures for these types
of questions are largely non-existent. Firstly, it

is common that state officials themselves do
not consider these underlying questions about
education and thus the values and direction of
the education system is not regularly evaluated
or adapted. Education systems are thus largely
characterized by inertia or by piecemeal reform.

Secondly, the state must decide education
priorities but with the consent and participation
of all stakeholders. However, the public are rarely
consulted on such matters. Education sector
planning, implementing policies, plans, and laws
should be subject to inclusive participation by

all relevant stakeholders. Whilst education must
meet state aims, the state should also seek to have
an education system that all stakeholders have
participated in shaping.

Everyone bears responsibility as active citizens
to shape the education system, through existing
processes, from membership of student councils
and parent teacher associations to exercising

a democratic voice in general, provincial, and
local elections. This helps to make better, more
rigorous, more principled, more socially relevant,
culturally pertinent, and more consistent policy
decisions when it comes to education.

1.5 Common criticisms of human
rights

The weaknesses of human rights should not
be ignored. It is clear there is disagreement
over the value of human rights, whether it be
criticisms about their effectiveness, contention
over their moral grounding, whether they

go far enough or are too broad, what their
normative content consists of, etc. Even for
those who wholeheartedly accept human
rights, it is important to recognize that they are
not a panacea. But this does not mean that we
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disregard human rights altogether. Human rights
play a distinctive ethical role at the national and
international levels, but this role needs to be
constantly debated and evaluated.

That being said, human rights are not immune
from criticism and have been, at times, the subject
of controversy. Though some criticisms of human
rights are certainly justified, it is also necessary to
distinguish between those that are valid and those
that are unjustified. Indeed, consistent criticisms
of human rights often rely on misunderstandings
about human rights. Examples of common
criticisms and misunderstandings, include:

® Human rights do not exist.

Human rights exist in law, in both international
human rights treaties at the international level
and constitutional and legislative frameworks
at the national level. They are protected under
national and international law. Whether human
rights exist beyond the law is a contested and
unsettled matter.

© Human rights are western.

Human rights treaties are ratified by a broad range
of states that voluntarily consent to be bound

by human rights treaties, suggesting that many
do not consider human rights to be ‘western’ For
example, every state except the United States has
ratified the CRC.

Further, each region, apart from Asia,* has its
own human rights regime, created by states
within the region, with treaties that address the
specific values and context of that region, and an
enforcement mechanism based in the region.

Much of the criticism of human rights as western
stems from the fact that the UDHR, which is the
source of the international human rights regime,

56 In Asia, there is the ASEAN Human Rights Declaration (2012) but
itis not legally binding and has no enforcement mechanism.

was drafted by representatives from western
states and therefore reflects western ideas and
values. Whilst the drafting committee of the UDHR
was small, it did include states not classified as
‘western; including China, Chile, Lebanon, and the
USSR. Further, a draft was put out for comments
to all United Nations Member States, with over

50 states contributing to the final document.
Ultimately, the UDHR was adopted by 48 states,
many of which are not considered western. These
days, the treaty-negotiating process has become
much broader and more inclusive, with every
state able to participate, as well as civil society
organizations.

e Human rights are not universal.

Related to the argument that human rights are
‘western’is the argument that they do not reflect
universal standards that can be applied to all
countries.

Human rights are, by definition, universal and
human rights treaties are negotiated on the basis
that their content is universally applicable. Human
rights treaties are meant to codify and set out

the content of rights that reflect a political (and
perhaps moral) consensus. Although relatively
uncommon, it is clear that states do not always
share the same perspectives, particularly on issues
such as: female genital mutilation, child marriage,
child labour, adoption, and corporal punishment.
State practice shows that states object to
provisions of treaties they disagree with, either
throughout the negotiation process or by making
a reservation, which basically asserts a state’s right
to not be bound by certain provisions of a treaty.

On the other hand, some assert that cultural
practices do not enjoy a protected status that
immunizes the state against legal or moral
responsibility. These arguments are largely based
on principled objections against the cultural
practice in question. Take the example of child
marriage. This practice is permitted in many states,
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yet it is considered a human rights violation under
international law. In such situations, human rights
privilege human dignity over cultural practices
because human dignity is universal and inherent
to every human being, and children’s dignity is
more important than the preservation of harmful
practices.

It should be noted that there exist different
conceptualizations of what constitutes
human dignity and the emergence of diverse
multicultural approaches have tended to
strengthen, rather than weaken, the field of
human rights.

© Human rights prioritize the individual over
communities.

Human rights are often criticized as individualistic
and therefore at odds with cultures that prioritize
the collective over the individual.

Whilst it is true that human rights are held

by individuals, there are human rights that

are exercised collectively, such as the right to
freedom of association. Further, the human
rights movement has also sought to protect
group rights, particularly the rights of indigenous
peoples, and common goods shared by all,

for example, the right to development and
environmental rights.

The notion that individual rights are
fundamentally at odds with collective rights

is incorrect. Human rights seek to empower

the individual so that they can meaningfully
participate in culture and the economic, social,
and political realms. If ever there is a conflict
between the individual and the group, human
rights protect that which is fundamental to the
individual, for example the right to be free from
slavery, the right to freedom of speech, etc. The
reason human rights focus on the individual is
precisely because there are certain things that are
inviolable about the individual that should not be

subsumed by the concerns of the group. However,
in most cases, the two are not just compatible but
aggregate to protect a full range of interests.

e Human rights are ideological.

Human rights are not based on any particular
ideology. In drafting human rights documents,
states focus on the human rights fundamental to
ensuring dignity. The means and methods used
to realize those rights are neither prescribed nor
proscribed.

e Human rights erode national sovereignty.

Considering human rights to be at odds with
national sovereignty is inaccurate because states
consent to be legally bound by human rights
treaties, and therefore to protect and promote
the human rights of their citizens. This includes
ensuring that accountability mechanisms and
avenues for redress are available at the national
level. When states do not protect human rights,
the international human rights framework and its
accompanying mechanisms ensure that people
who suffer abuses and who are failed by their
national justice system have an additional avenue
to seek justice.

® Human rights are ineffective.

A common criticism of human rights is that the
prevalence of human rights violations means
that human rights law is ineffective. Whilst it

is certainly true that human rights law has not
stopped all human rights violations, this does not
mean that human rights are ineffective. Much of
the failure of human rights is to do with the lack
of enforcement, whether for reasons of lack of
resources, capacity, or a lack of political will, rather
than a problem with human rights themselves.
This is a major source of frustration for all
stakeholders and one which this handbook seeks
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to address. That being said, human rights remain
effective in a number of significant ways:

— human rights law has been incorporated
in many states. For instance, the right to
education is mentioned in 82% of national
constitutions®’

— in many states, human rights are enforceable
by courts allowing people to obtain justice
and discouraging further human rights
violations. The fact that human rights are not
implemented by all states does not diminish
the fact that human rights are effective for a
great many people

— human rights empower individuals to
realize they are rights-holders with certain
entitlements. This changes people’s ideas
about what they are owed and what power
they have

— human rights set normative standards of
behaviour for states and other duty-bearers,
often times backed-up in law, but when they
are not, this still allows for stakeholders to
seek accountability, whether through naming
and shaming or by using human rights
mechanisms at the international level

— human rights law defines the content of
rights, ascribes obligations, and gives them
concrete substance

— the human rights framework allows for
the continuous monitoring of government
behaviour and facilitates awareness of
human rights throughout society and the
international community

— human rights provide a powerful tool
for stakeholders, such as civil society, the
international community, local actors and so
on, to defend individuals and raise awareness
on human rights issues

57 RTE, op.cit, p. 29.

® Human rights only protect prisoners and
terrorists.

Human rights protect everyone, without
exception. This includes prisoners and terrorists.
Were this not the case we could easily justify
treating people we do not like in an arbitrary and
cruel manner, for example, by indefinitely putting
them away and torturing them. Human rights
denote the minimum standards by which people
must be treated to ensure human dignity, no
matter who they are and what they have done.

e Economig, social and cultural rights are not
human rights unlike civil and political rights.

Historically a distinction was made between civil
and political rights on the one hand and economic,
social and cultural rights on the other, reflected

in the bifurcation of the UDHR into separate legal
instruments in 1966: the International Covenant on
Civil and Political Rights (ICCPR)*® and the ICESCR.
The adoption of two separate instruments, as
opposed to a unified International Bill of Rights,
was made for a variety of reasons. One of which
was the view that economic and social rights are
conceptually different to civil and political rights.
For some, education, health, work, and other socio-
economics interests are not human rights in the
same way that voting, speech, and free trials are.

The most common argument against economic,
social, and cultural rights (ESCR) being human
rights is that they may impose very different
obligations on states compared with civil and
political rights (CPR). Take, for example, freedom
of religion; this right imposes a negative duty on
the state to avoid interference with an individual’s
right to belong to and practice her religion.
Conversely, the right to education may require
the establishment of schools, the training of
teachers, and access to learning materials, etc.

58 International Covenant on Civil and Political Rights (adopted 16
December 1966, entered into force 23 March 1976) 999 UNTS
171 (ICCPR).
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The nature of the obligations imposed on states is
often positive and burdensome. So when judges
make decisions concerning ESCR, they are making
decisions about the allocation of resources and
are therefore effectively making policy decisions,
violating the normative principle of the separation
of powers. But this is disingenuous, CPR also entail
redistributive consequences. For example, the
right to a fair trial entails many costs, including—
but not limited to—the training of judges, court
costs, and the provision of legal aid. In other
words, all human rights comprise different types
of obligations: to abstain from interference and to
take measures to make enjoyment possible. The
right to education is a good example of this. Its
realization requires states not to interfere in the
free choice of education by parents and children,
while at the same time it requires states to build
schools and pay teachers.

Today, it is generally accepted that all human
rights are indivisible, interdependent, and
interrelated.>® This is reflected at the international
level through the adoption of treaties that
combine civil and political rights and economic
and social rights, such as the CRC, and the
increasing codification of economic and

social rights in national constitutions. It is also
recognized conceptually, for example, receiving an
education allows individuals to more effectively
exercise the right to freedom of speech or the
right to vote.

® Human rights are too expensive.

In order to qualify as a human right, a right must
impose a legitimate burden that an identifiable
duty-bearer must be able to fulfil. It is sometimes,
but increasingly rarely, claimed that some
internationally recognized human rights, in
particular, ESCR, impose an illegitimate resource

59 UNGA Vienna Declaration and Programme of Action, 12 July 1993
(Doc. A/CONF.157/23.) para. 5.

burden on states and are therefore not human
rights, but rather aspiration policy goals.

This argument is not reflected in the legal status
of ESCR and CPR. Under international law, both

are considered human rights. However, historically
ESCR and CPR were treated differently (and are still
considered conceptually different by some), which
led to the bifurcation of human rights protected

in the UDHR into two distinct legally binding
treaties. This separation accounts for the perceived
difference between CPR and ESCR, particularly

as the treaty protecting ESCR imposes different
legal obligations on states compared with the
obligations under the treaty protecting CPR.

Under international law, CPR must be immediately
realized. This is also the case for some ESCR,

for example, the right to free and compulsory
primary education, but the ESCR treaty allows for
some ESCR to be realized over a period of time
(or‘progressively realized’in legal terminology)
because the resources and capacity required,
particularly in low and lower-middle income
countries, would need to be galvanized and
translated into implementation. It would simply
be unrealistic and counterproductive to expect
states to build and finance fully-functioning
healthcare and education systems upon ratifying
a treaty.

It should be noted that CPR are also expensive
to implement. The right to a free and fair trial
requires the maintenance of a justice system.
However, systems and measures to implement
CPR have already been undertaken by states.

® There are other more pressing concerns, for
instance, development or national security.

States have a variety of fundamental interests

and concerns, for example, national security and
economic interests, that they must constantly
balance. Human rights are also part of the
equation. Human rights are human rights because
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they are high priority—they are not easily
dismissed. This is why they are protected in law
and by institutions of the state.

Under international law, in some instances, it is
permitted to temporarily limit the enjoyment

of certain human rights (known as‘derogable’
rights) particularly during a state of emergency.®®
However, for the most part, human rights are
deeply connected to other major national
interests. For instance, respect for human rights
can contribute to political and economic stability
within a country.

® Human rights privilege certain groups,
especially minorities.

Human rights protect everyone, but some

people are more marginalized than others. This

is particularly true of people of certain social
groups, for example, women and girls, people
with disabilities, and minorities. Marginalized
groups often face discrimination and unequal
enjoyment of their human rights, a fact recognized
by international law. International law therefore
seeks to address the discrimination and inequality
faced by these groups through specific provisions
in treaties or entire treaties dedicated to them.

For example, girls and women are protected by
the Convention on the Elimination of All Forms

of Discrimination against Women. In this sense,
human rights law does focus on certain groups,
not because they are privileging them over other
groups, but because in order for everyone to
enjoy their human rights on an equal basis, more
protections are required to make that a reality.

60 International Covenant on Civil and Political Rights Article 4;
European Convention on Human Rights Article 15.
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Summary
Human rights are guaranteed in international law.

Education is a human right grounded in the concept of
human dignity.

The primary beneficiary of the right to education is the
individual.

Education also has social benefits.

Ask yourself

2 Why do you think the right to education is a
human right?

2 Do you think human rights are more than just
legal rights? Do they have a moral dimension?

2 How can education help solve economic and
social issues occurring in your country?

Education also benefits the state and wider society.

Fducation is a public good.

The right to education is comprehensive and holistic.

States are primary duty-bearers when it comes to the
right to education.
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Key questions

What is hard law?

What are human rights treaties!

What is customary international law!

What s soft law?

What are general comments/recommendations!

What are the sources of conventional human rights law
guaranteeing the right to education?

What do key human rights instruments say on the right
to education?

What is regional human rights law?
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Before 1948, human rights protections
existed primarily at the national level (in
national constitutions, for instance). That
all changed in the aftermath of World War
Il where the United Nations was explicitly
established to:‘maintain international
peace and security’ and to promote and
encourage: ‘respect for human rights and
for fundamental freedoms for all without
distinction as to race, sex, language, or
religion’s' As part of it mission, in 1948,
the international community adopted
the Universal Declaration of Human
Rights (UDHR).*2 The UDHR is a milestone
document declaring, for the first time,
that the human rights contained therein
are a:‘common standard of achievement
for all peoples and all nations; and
committing the international community
to promote, secure, recognize, and
observe those rights.

Among its 30 articles, the right to education is
recognized as a human right. It reads:

Article 26

(1) Everyone has the right to education.
Education shall be free, at least in the elementary
and fundamental stages. Elementary education
shall be compulsory. Technical and professional
education shall be made generally available and
higher education shall be equally accessible to all
on the basis of merit.

(2) Education shall be directed to the full
development of the human personality and to
the strengthening of respect for human rights
and fundamental freedoms. It shall promote
understanding, tolerance and friendship among
all nations, racial or religious groups, and shall

61 Charter of the United Nations (adopted 24 October 1945,
entered into force 24 October 1945) 1 UNTS XVI (UN Charter)
Article 1.

62 Universal Declaration of Human Rights (adopted 10 December
1948) UNGA Res 217 A(lll) (UDHR).

further the activities of the United Nations for the
maintenance of peace.

(3) Parents have a prior right to choose the kind
of education that shall be given to their children.

The UDHR, although not legally-binding in the
sense of being a treaty, carries great political
and normative weight. Its normative value is
reflected in the fact that it has inspired hundreds
of international, regional, and national human
rights laws and instruments. As of 2018, the
right to education is guaranteed in at least 48
international and regional instruments.

2.1 Theright to education in
international law

The international human rights regime comprises
mainly of human rights treaties. Human rights
treaties make up what is known as conventional
human rights law. Treaties are multilateral
agreements concluded by international
organizations and then opened up for ratification,
accession, approval, or acceptance by states.5 This
process signals states’ consent to be legally bound
by the treaty.

International human rights law has the following
purposes to:

® set internationally agreed normative standards
of conduct of states towards those living in their
jurisdiction

e delimit the normative content of each human

right (owed to rights-holders) and the legal
obligations attached to implementing the

63 Ratification is a two-step procedure: first an authorised
representative of the state signs the treaty, signalling its
intention to become legally bound by the treaty (this intention
is not itself binding). The state then concludes the process by
ratifying the treaty. Acceptance and approval are synonymous
with ratification. Accession has the same legal effect as
ratification but is concluded directly, without signing. For
further information see Chapter 6, section 6.1.
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normative content (the corresponding
obligations of duty-bearers)

® |egally commit states to implementing their
obligations at the national level, making human
rights a reality for all

Strictly speaking, human rights treaties (also
known as covenants, conventions, protocols,

or charters) are legally-binding multilateral
agreements between states (horizontal
application). However, the normative content of
a human rights treaty is directed and owed to

the people living in the jurisdiction of the state
party (vertical application). This means that under
international law, only states can be in breach of a
treaty (not non-state actors such as individuals or
business enterprises) and only states can be held
accountable for violations at the international
level.** Human rights treaties therefore require
domestication, that is, they must be incorporated
into the domestic legal order of the state party in
order to ensure enjoyment by rights-holders.%

At the international level, there are nine core UN
human rights treaties.®® Some of these treaties are
generic, for example, the International Covenant
on Economic, Social and Cultural Rights (1966)%
and the International Covenant on Civil and
Political Rights (1966)¢ which apply to everyone,
whilst other treaties are thematic and apply to

64 See Chapter 4.

65 See Chapter 6.

66 International Convention on the Elimination of All Forms of Racial
Discrimination (1965); International Covenant on Civil and Political
Rights (1966); International Covenant on Economic, Social and
Cultural Rights (1966); Convention on the Elimination of All Forms of
Discrimination against Women (1979); Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment
(1984); Convention on the Rights of the Child (1989); International
Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families (1990); International Convention for
the Protection of All Persons from Enforced Disappearance (2006);
Convention on the Rights of Persons with Disabilities (2006).

67 International Covenant on Economic, Social and Cultural Rights
(adopted 16 December 1966, entered into force 3 January 1976)
993 UNTS 3 (ICESCR).

68 International Covenant on Civil and Political Rights (adopted 16
December 1966, entered into force 23 March 1976) 999 UNTS
171 (ICCPR).

specific groups, for example, the Convention on
the Elimination of All Forms of Discrimination
against Women (1979)% applies to women

and the Convention on the Rights of Persons
with Disabilities (2006)7° applies to people with
disabilities. In addition, instruments are adopted
by UN agencies, such as the International Labour
Organizationand UNESCO.

Human rights, aspects of human rights, and issues
concerning human rights are also dealt with in
other areas of international law, for instance,
labour law, humanitarian law, refugee law, and
criminal law.

Region-specific human rights legal instruments
also exist to strengthen the protection and
enjoyment of human rights by adapting human
rights standards to regional contexts, taking into
account shared customs, values, cultures, and
practices.

Although the primary source of international
human rights law is human rights treaties, other
sources of international law known as soft law,”’
which are material sources (legal instruments or
other documents) that do not give rise to binding
legal obligations, have become increasingly
important in the practice of international human
rights law. Soft law is often legal or quasi-legal in
its content, however, it cannot be legally enforced.
Acceptance of and compliance with such
instruments and documents by a state is entirely
up to the state in question. If a state chooses to
be bound by soft law, it is only bound in a moral
or political sense. This may sound like a downside
to soft law but sometimes, its non-legally binding
nature means that states may be more likely to

69 Convention on the Elimination of All Forms of Discrimination
against Women (adopted 18 December 1979, entered into force
3 September 1981) 1249 UNTS 13 (CEDAW).

70 Convention on the Rights of Persons with Disabilities (adopted
13 December 2006, entered into force 3 May 2008) 2515 UNTS 3
(CRPD).

71 For further information, see for example, Fajardo, T. 2014. Soft
law. Oxford Bibliographies. Oxford University Press.
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engage knowing that no hard obligations will
follow, and it may also allow for more innovative
content.

Soft law comprises instruments, that are legal in
character but do not impose legal obligations, and
documents (any document that is quasi-legal in
character), such as: declarations, frameworks for
action, general comments and recommendations,
guidelines, resolutions, recommendations,
advisory opinions, decisions of international and
national bodies, and guiding principles. The most
famous example of soft law is the UDHR. Soft law
has several functions, it:

e clarifies and interprets existing human rights
law, for example, exegesis by United Nations
treaty bodies through general comments/
recommendations, and decisions by treaty
bodies, courts, and tribunals. These documents,
although not legally binding, offer authoritative
interpretations of human rights treaties and its
provisions

o offers guidance for best practice on the
implementation of hard law, for example,
guidelines, recommendations, frameworks
for action, and general comments/
recommendations

® adjusts the normative scope of human rights to
cover emerging human rights issues, contexts,
or gaps in extant law, for example, guiding
principles and declarations. This allows human
rights law to be applicable to changing contexts
and circumstances so that human rights may be
meaningfully enjoyed

® norm emergence, setting, and acceptance
through, for example, recognizing and
elaborating the human rights of marginalized
groups, for example, the United Nations

Declaration on the Rights of Indigenous
Peoples’

® signals belief in what states believe to be the

law (opinio juris), for example, UN General
Assembly resolutions and declarations

3 Box 2.1 Further information:
The importance of general comments
and general recommendations

Treaty bodies, which are committees established
by the core UN human rights treaties, provide
authoritative interpretations of the normative
content and obligations relating to human
rights standards, through general comments/
recommendations.

General comments/recommendations usually
focus on substantive rights, for instance, the right
to education; states’ obligations and domestic
implementation; and particular issues, for example
business and human rights.

The primary purpose of general comments/
recommendations is to ensure that states are
provided with the necessary guidance to fully
comply with a human rights treaty. This is done
through: clarifying the content of provisions in
light of changing contexts, giving examples of best
practice, providing frameworks for understanding
the normative content and obligations of human
rights, and identifying what constitutes a violation.

The value of these interpretations, however, goes
beyond guidance for states (decision-makers
and judges, for example). They also contribute to
the international understanding of human rights
standards which means they can also be used by
civil society.

An example of a general comment is the
Committee on Economic, Social and Cultural Rights’
general comment on the right to education”
which:

72 UNGA. Resolution 61/295. United Nations Declaration on the
Rights of Indigenous Peoples (adopted 2 October 2007) (Doc.
A/RES/61/295.)

73 UN Committee on Economic Social and Cultural Rights (CESCR).
1999. General Comment No. 13: The Right to Education (Art. 13 of the
Covenant) (Doc. E/C.12/1999/10.) (CESCR General Comment 13).
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* elaborates the normative content of the right
to education, including how non-discrimination
and equality interact with the right to education

*® elaborates states’legal obligations and lists
potential violations

€® Example 2.1: The use of general
comments in interpreting the right to
education at the national level

In Canada, in a case concerning the right to
education of a boy with Down’s Syndrome, the
Human Rights Tribunal found that the legal
requirement of integration established by the
Education Act together with the prohibition of
disability-based discrimination requires that
reasonable accommodation measures be taken
at each stage of a student’s integration.” In
supporting this view, the Tribunal reiterated

the three accessibility dimensions expounded

in General Comment 13 of the Committee on
Economic, Social and Cultural Rights as well

as General Comment 5 which recognizes that
persons with disabilities are best educated within
integrated settings. The consideration of general
comments highlights their normative value in
interpreting and applying human rights standards.
This cross-fertilization indicates an approach used
by courts to ensure that domestic implementation
of the right to education aligns with international
human rights standards.

The distinction between soft and hard law (legally-
binding law, or lex ferenda) is not always clear cut.
Soft law can also, in some instances, become hard
law. This occurs because soft law instruments may

embody emerging norms (in whole or in part)

74 Commission des droits de la personne et des droits de la
jeunesse v Commission scolaire des Phares [Commission on

the rights of the person and the rights of young Phares school

commission], 2004 CanLlIl 46172 (QCTDP).

which may eventually become or influence hard
law. This ‘hardening’ happens via two processes:

1. Soft law can inspire states and international
and regional organizations to embark on
a treaty-making process. This is the most
common way in which soft law can become
legally binding law.

€® Example 2.2: The United
Nations Convention on the Rights
of the Child

The Convention on the Rights of the Child (1989,
CRQC)” has its roots in a declaration originally
adopted by the League of Nations (the precursor
to the United Nations) in 1924. The Geneva
Declaration on the Rights of the Child marked the
first international acknowledgement of children'’s
rights. Based on the Geneva Declaration and the
Universal Declaration of Human Rights (1948), the
United Nations later adopted the Declaration of the
Rights of the Child in 1959 which sought to address
the shortcomings of the Geneva Declaration and
set out the specific rights of the child.

Later on, in 1978, seizing on the anniversary of the
Geneva Declaration, the government of Poland
presented the idea of a treaty on the rights of the
child which unlike the Geneva Declaration and
the Declaration of the Rights of the Child would
be legally binding on states. After 10 years of
negotiations between states and other actors,
including multilateral and non-governmental
organizations, states finally approved and adopted
the final text of the CRC in 1989. Today, the CRC is
the most widely ratified human rights treaty in the
world.

2. Soft law can play a part in establishing a
norm of a specific form of international law:
customary international law (CIL). ClL is a
primary source of international law’® that has

75 Convention on the Rights of the Child (adopted 20 November
1989, entered into force 2 September 1990) 1577 UNTS 3 (CRC).

76 Statute of the International Court of Justice (adopted 26 June
1945, entered into force 24 October 1945) 33 UNTS 993 (ICJ
Statute) Article 38 (1) (b).
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the same status as conventional law, i.e. it is
hard law. Unlike conventional law, however,
ClL is binding on all states, provided the state
in question has not persistently objected to
it. CIL can also exist in specific geographic
regions.

However, CIL is formed in a completely
different way to convention law, which is
negotiated and ratified by states. According
to the Statute of the International Court of
Justice, CIL requires two elements: 1. general
practice 2. acceptance as law.”” Both elements
have been clarified, to an extent, by judgments
and advisory opinions of the International
Court of Justice (ICJ). The first element, state
practice (also known as the objective element),
requires identifiable consistent and general
state practice that occurs over a long period
of time. The second element, acceptance

as law (known as the subjective element or
opinio juris), requires that state practice is:
‘evidence of a belief that the practice is
rendered obligatory by the existence of a rule
of law requiring it. The need for such belief,
the subjective element, is implicit in the very
notion of opinio juris sive necessitatis. Soft law
documents, such as United Nations General
Assembly resolutions and judicial decisions,
are considered by the ICJ as both evidence of
state practice and opinio juris.”®

2.2 International human rights
instruments

The right to education is guaranteed in at
least 48 international (including regional)
legal instruments and 23 soft law instruments
(not documents). This section summarizes the

77 lbid.
78 Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, 1996 I.C.J. 226 (8 July ) (Nuclear Weapons Case).

normative content of the most important legal
instruments, both hard and soft law.

Legally binding treaties are indicated in purple.
Non-legally binding instruments are indicated in
red.

Please note that the following chapter explains
the normative content as set out in these
instruments.

2.2.a United Nations core human
rights treaties

The International Covenant on Economic,

Social and Cultural Rights (1966, ICESCR)” is

of special importance within the UN human
rights legal framework. Together with the
International Covenant on Civil and Political
Rights (1966, ICCPR) and the UDHR, it comprises
the International Bill of Rights. Between them
the ICESCR and ICCPR guarantee the full range of
human rights recognized in the UDHR, in treaty
form.

Article 13 is the single most comprehensive
provision on the right to education in
international law. It is also the most textually
elaborated provision of ICESCR, reflecting its
importance and the expansive normative scope of
the right to education. Article 13 reads:

1. The States Parties to the present Covenant
recognize the right of everyone to education.
They agree that education shall be directed to
the full development of the human personality
and the sense of its dignity, and shall strengthen
the respect for human rights and fundamental
freedoms. They further agree that education
shall enable all persons to participate effectively
in a free society, promote understanding,
tolerance and friendship among all nations

79 International Covenant on Economic, Social and Cultural Rights
(adopted 16 December 1966, entered into force 3 January 1976)
993 UNTS 3 (ICESCR).
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and all racial, ethnic or religious groups, and
further the activities of the United Nations for the
maintenance of peace.

The States Parties to the present Covenant
recognize that, with a view to achieving the full
realization of this right:

(a) Primary education shall be compulsory and
available free to all;

(b) Secondary education in its different forms,
including technical and vocational secondary
education, shall be made generally available
and accessible to all by every appropriate
means, and in particular by the progressive
introduction of free education;

(c) Higher education shall be made equally
accessible to all, on the basis of capacity, by
every appropriate means, and in particular
by the progressive introduction of free
education;

(d) Fundamental education shall be encouraged
or intensified as far as possible for those
persons who have not received or completed
the whole period of their primary education;

(e) The development of a system of schools at all
levels shall be actively pursued, an adequate
fellowship system shall be established, and
the material conditions of teaching staff shall
be continuously improved.

The States Parties to the present Covenant
undertake to have respect for the liberty of
parents and, when applicable, legal guardians
to choose for their children schools, other than
those established by the public authorities,
which conform to such minimum educational
standards as may be laid down or approved by
the State and to ensure the religious and moral
education of their children in conformity with
their own convictions.

4. No part of this article shall be construed so as
to interfere with the liberty of individuals and
bodies to establish and direct educational
institutions, subject always to the observance
of the principles set forth in paragraph | of this
article and to the requirement that the education
given in such institutions shall conform to such
minimum standards as may be laid down by the
State.

Furthermore, Article 14 reads:

Each State Party to the present Covenant which,
at the time of becoming a Party, has not been
able to secure in its metropolitan territory or
other territories under its jurisdiction compulsory
primary education, free of charge, undertakes,
within two years, to work out and adopt a
detailed plan of action for the progressive
implementation, within a reasonable number of
years, to be fixed in the plan, of the principle of
compulsory education free of charge for all.

Article 2 (2) of ICESCR guarantees non-
discrimination with respect to the human rights
contained with the treaty. This means that Article
13 read with Article 2 (2) places obligations on
States parties to guarantee the right to education
free from discrimination.

The right to education contained in ICESCR has
been interpreted by the Committee on Economic,
Social and Cultural Rights (CESCR) in various
general comments, most importantly:

® General Comment 13: The Right to Education®

® General Comment 11: Plans of Action for
Primary Education®

Other General Comments relevant to the right to
education under ICESCR:

80 CESCR. 1999. General Comment No. 13. op. cit.
81 CESCR. 1999. General Comment No. 11: Plans of Action for Primary
Education (Article 14 of the Covenant) (Doc. E/C.12/1999/4.)
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® General Comment 1: Reporting by States
Parties®?

e General Comment 3: The Nature of States
Parties’ Obligations®

e General Comment 5: Persons with Disabilities®*

® General Comment 6: The Economic, Social and
Cultural rights of Older Persons®

® General Comment 9: The Domestic Application
of the Covenant®

® General Comment 14: The Right to the Highest
Attainable Standard of Health®

® General Comment 16: The Equal Right of Men
and Women to the Enjoyment of all Economic,
Social and Cultural Rights®®

e General Comment 18: The Right to Work®

® General Comment 20: Non-discrimination in
Economic, Social and Cultural Rights®

® General Comment 21: Right of Everyone to Take
Part in Cultural Life®'

82 CESCR. 1989. General Comment No. 1: Reporting by States Parties
(Doc. E/1989/22.) para. 4.

83 CESCR. 1990. General Comment No. 3: The Nature of States
Parties’ Obligations (Art. 2, para. 1, of the Covenant) (Doc.
E/1991/23.) paras. 3,7, and 10.

84 CESCR. 1995. General Comment 5: Persons with Disabilities (Doc.
E/1995/22.) paras. 1,13, 15, 16, 23 and 35.

85 CESCR. 1995. General Comment 6: The Economic, Social and
Cultural Rights of Older Persons (Doc. E/1996/22.) paras. 5, 12, 24,
36-39,and 41.

86 CESCR. 1998. General Comment No. 9: The Domestic Application
ofthe Covenant (Doc. E/C.12/1998/24.)

87 CESCR. 2000. General Comment No. 14: The Right to the Highest
Attainable Standard of Health (Doc. E/C.12/2000/4.) paras. 3, 11,
16,17,21,and 34.

88 CESCR.2005. General Comment 16: The Equal Right of Men and
Women to the Enjoyment of all Economic, Social and Cultural
Rights (Article 3 of the Covenant) (Doc E/C.12/2005/4.) paras. 4,
21,30and 31.

89 CESCR. 2005. General Comment No. 18: The Right to Work (Article
6 of the Covenant) (Doc. E/C.12/GC/18.) paras. 13-14.

90 CESCR. 2009. General Comment 20: Non-discrimination in
Economic, Social and Cultural Rights (Art. 2, para. 2 of the Covenant)
(Doc. E/C.12/GC/20.) paras. 3-5, 10 (a), 21, 28, 30, 33, 35, and 38.

91 CESCR. 2009. General Comment 21: Right of everyone to take part
in cultural life (Art. 15, para. 1a of the Covenant) (Doc. E/C.12/
GC/21.) paras. 2, 15 (b), 16, 25-27, 29, 32, 35, 52 (i), 53, 54 (c), and
55 (c).

The Convention on the Rights of the Child (1989,
CRC)is one of the most widely ratified treaties

of all time (every state has ratified it except the
United States). It applies to children, which the
CRC defines as everyone under the age of 18.

Article 28 of the CRC recognizes education as a
legal right for every child on the basis of equal
opportunity. The content of Article 28 largely
corresponds to the content of Article 13 of ICESCR
with respects to obligations related to levels of
education:

e free compulsory primary education for all
(Article 28 (1) (a))

® progressive free secondary education, including
vocational and technical education, that should
in any case be available and accessible to all
(Article 28 (1) (b))

® accessibility to higher education on the basis of
capacity (Article 28 (1) (c))

® available and accessible educational and
vocational information and guidance
(Article 28 (1) (d))

However, as the CRC applies the right to education
specifically to children, it contains additional
important content:

® an obligation on the state to take measures
regarding school attendance and the reduction
of drop-out rates (Article 28 (1) (e))

e the administering of school discipline shall be in
conformity with the dignity of the child (Article
28(2))

® the encouragement of international
cooperation in matters related to education,
in particular, the elimination of ignorance and
illiteracy and access to scientific and technical
knowledge (Article 28 (3))

Article 29 of the CRC comprehensively defines
the aims of education and recognizes the liberty
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of parents to choose the kind of education they
want to give to their children and the liberty to
establish and direct educational institutions, in
conformity with minimum standards laid down by
the state.

Additionally, the CRC prohibits discrimination in
education (Article 2 (1) read with Articles 28 and
29).

Article 29 of the CRC has been interpreted by
the Committee on the Rights of the Child in its
General Comment 1: The Aims of Education.”
Other relevant general comments, include:

® General Comment 3: HIV/AIDS and the Rights of
the Children®

® General Comment 4: Adolescent Health and
Development in the Context of the Convention
on the Rights of the Child*

® General Comment 5: General Measures of
Implementation of the Convention on the
Rights of the Child

® General Comment 6: Treatment of
Unaccompanied and Separated Children
Outside their Country of Origin®

® General Comment 7: Implementing Child Rights
in Early Childhood®®

® General Comment 8: The Right of the Child to
Protection from Corporal Punishment and Other
Cruel or Degrading Forms of Punishment®

92 UN Committee on the Rights of the Child (CRC). 2001. General
Comment No. 1: The Aims of Education (Doc. CRC/GC/2001/1.)

93 CRC. 2003. General Comment 3: HIV/AIDS and the Rights of the
Children (Doc. CRC/GC/2003/3.) paras. 6-7, 18-19, and 31.

94 CRC. 2003. General Comment 4: Adolescent Health and
Development in the Context of the Convention on the Rights of the
Child (Doc. CRC/GC/2003/4.) para. 14.

95 CRC. 2003. General Comment 5: General Measures of
Implementation of the Convention on the Rights of the Child (Doc.
CRC/GC/2003/5.) paras. 41-43.

96 CRC. 2005. General Comment 7: Implementing Child Rights in
Early Childhood (Doc. CRC/C/GC/7.) paras. 28-30, and 33.

97 CRC.2006. General Comment 8: The Right of the Child to
Protection from Corporal Punishment and Other Cruel or
Degrading Forms of Punishment (Doc.CRC/C/GC/8.)

® General Comment 9: The Rights of Children with
Disabilities®®

® General Comment 10: Children’s Rights in
Juvenile Justice®

® General Comment 11: Indigenous Children and
Their Rights Under the Convention'®

® General Comment 12: The Right of the Child to
be Heard™

® General Comment 14: The Right of the Child to
Have His or Her Best Interests Taken as a Primary
Consideration'®

® General Comment 17: The Right of the Child
to Rest, Leisure, Play, Recreational Activities,
Cultural Life and the Arts'®

The Convention on the Elimination of All Forms
of Discrimination against Women (1979, CEDAW)
interprets and applies the right to education

in a way that considers the specific needs and
circumstances of women and girls.

Article 10 of CEDAW is the most comprehensive
provision on women's and girls’ right to education
in international law. It sets forth the normative
content in relation to the elimination of
discrimination against women and the ensuring
of equal rights with men in the field of education,
including:

® the same conditions for career and vocational
guidance, access to studies, and achievement of

98 CRC. 2006. General Comment 9: The Rights of Children with
Disabilities (Doc. CRC/C/GC/9.) paras. 62-69.

99 CRC.2007. General Comment 10: Children’s Rights in Juvenile
Justice (Doc. CRC/C/GC/10.) paras. 18 and 89.

100 CRC.2009. General Comment 11: Indigenous Children and their

Rights under the Convention (Doc. CRC/C/GC/11.) paras. 56-63.

CRC. 2009. General Comment 12: The Right of the Child to be

Heard (Doc. CRC/C/GC/12.) paras. 105-114.

102 CRC. 2013. General Comment 14: The Right of the Child to Have
His or Her Best Interests Taken as a Primary Consideration (Art. 3,
Para. 1 of the Covenant) (Doc. CRC/C/GC/14.) para. 79.

103 CRC. 2013. General Comment 17: The Right of the Child to Rest,
Leisure, Play, Recreational Activities, Cultural Life and the Arts
(Article 31 of the Covenant) (Doc. CRC/C/GC/17.) paras. 27, 41
and 58 ().
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diplomas at all educational levels, both in urban
and rural areas (Article 10(a))

e the same quality of education, including: access
to the same curricula, examinations, school
premises and equipment, and teaching staff
with qualifications of the same standard (Article
10 (b))

® the elimination of any stereotyped concept of
the roles of men and women by encouraging
coeducation, the revision of textbooks and
school programmes, and the adaptation of
teaching methods (Article 10(c))

® the same opportunities to benefit from
scholarships and other study grants (Article
10(d))

® the same access to programmes of continuing
education, including literacy programmes,
particularly those aimed at reducing the gender
gap in education (Article 10(e))

® the reduction of female student drop-out rates
and programmes for girls and women who have
left school prematurely (Article 10(f))

® the same opportunity to participate in sports
and physical education (Article 10(g))

® access to educational information on health
including advice on family planning (Article
10(h))

The Committee on the Elimination of
Discrimination against Women has issued an
authoritative interpretation of Article 10 in
General Recommendation 36 on women’s and
girls’right to education,'® which elaborates

the legal obligations of states under CEDAW to
eradicate the discriminatory barriers preventing
girls from enjoying their right to education and
implement measures to bring about equality in

104 UN Committee on the Elimination of Discrimination Against
Women (CEDAW). 2017. General Recommendation 36 on
women'’s and girls’ right to education (Doc. CEDAW/C/GC/36.)

practice, and makes concrete and actionable legal
and policy recommendations which would bring
states into compliance with CEDAW.

The Convention on the Rights of Persons with
Disabilities (2006, CRPD) interprets existing human
rights law in a manner that takes account of the
specific situation of people with disabilities. It
clarifies and qualifies how all categories of rights
apply to persons with disabilities and identifies
areas where adaptations have to be made in
order that persons with disabilities can effectively
exercise their rights, as well as areas where their
rights have been violated, and where protection
of rights must be reinforced.

Article 24 of the CRPD recognizes the right of
people with disabilities to education, without
discrimination and on the basis of equal
opportunity, the state having the obligation to
ensure an inclusive education system at all levels,
and lifelong learning.

The first part of Article 24 sets out the aims of an
inclusive education system:

e full development of human potential and sense
of dignity and self-worth, strengthening respect
for human rights, fundamental freedoms, and
diversity

e development of the personality, talents and
creativity of people with disabilities, as well as
their mental and physical abilities, to their fullest
potential

® enable persons with disabilities to participate
effectively in society

The second part addresses the various forms of
discrimination that people with disabilities often
face. It:

® prohibits exclusion from the general education
system and from free and compulsory
education
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® provides that people with disabilities must be
able to access inclusive, quality, free primary
and secondary education in the communities in
which they live

® requires that states provide reasonable
accommodation and individualized support
measures

The third part requires states to take appropriate
measures to provide the learning of life and social
development skills to facilitate their full and
equal participation in education, for instance, the
learning of Braille and sign language.

The fourth part requires states to employ qualified
and trained teachers at all levels of education.

The fifth part requires states to ensure that people
with disabilities are able to access general tertiary
education, vocational training, adult education
and lifelong learning without discrimination and
on an equal basis with others.

Article 24 has been interpreted by the Committee
on the Rights of Persons with Disabilities in
General Comment 4—Article 24: Right to inclusive
education.'®

The International Covenant on Civil and Political
Rights (1966, ICCPR),'% although it does not

have a comprehensive right to education clause,
guarantees educational freedom (Article 18 (4))
and has an autonomous non-discrimination
clause (Article 26) which applies to:‘any field
regulated and protected by public authorities."%
The Human Rights Committee has explained that:
‘when legislation is adopted by a State party, it
must comply with the requirement of Article 26

105 UN Committee on the Rights of Persons with Disabilities (CRPD).

General Comment—Article 24: Right to inclusive education (Doc.
CRPD/C/GC/4.)

106 International Covenant on Civil and Political Rights (adopted 16
December 1966, entered into force 23 March 1976) 999 UNTS
171 (ICCPR).

107 UN Human Rights Committee (CCPR). 1989. General Comment
18: Non-discrimination (Doc. HRI/GEN/1/Rev.1 at 26 (1994).)
(CCPR General Comment 18) para. 12.

that its content should not be discriminatory.

In other words, the application of the principle
of non-discrimination contained in Article 26 is
not limited to those rights which are provided
for in the Covenant.'® On this interpretation,
under the ICCPR, there is an obligation to ensure
that education laws and regulations are not
discriminatory.

The International Convention on the Elimination
of All Forms of Racial Discrimination (1965,
ICERD)' prohibits racial discrimination in the
enjoyment of human rights, including economic,
social and cultural rights.

Article 5 guarantees the right to education of
everyone, without distinction as to race, colour or
national or ethnic origin.

Article 7 encourages states to take measures

to combat prejudices, which lead to racial
discrimination in the field of teaching and
education and to promote understanding,
tolerance and friendship among nations and racial
or ethnic groups.

The International Convention on the Protection
of the Rights of All Migrant Workers and Members
of Their Families (1990, ICRMW)™° seeks to
prevent and eliminate the exploitation of migrant
workers throughout the entire migration process
by providing binding international standards

to address the treatment, welfare and human
rights of both documented and undocumented
migrants, as well as the obligations and
responsibilities on the part of sending and
receiving states.

108 Ibid.

109 International Convention on the Elimination of All Forms of
Racial Discrimination (adopted 21 December 1965, entered into
force 4 January 1969) 660 UNTS 195 (ICERD).

110 International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (adopted 18
December 1990, entered into force 1 July 2003) 2220 UNTS 3
(ICRMW).
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Under Articles 12 (4), 30, 43, and 45, the ICRMW
guarantees for each child of a migrant worker the
basic right of access to education on the basis of
equality of treatment with nationals of the state
even in cases of irregular migrant situations.

It provides other rules for migrants and their
families, in the field of education, and assures
parental freedom in the moral and religious
education of their children.

2.2.a.i United Nations: Declarations

The United Nations Declaration on Human Rights
Education and Training (2011)""" recognizes the
importance of receiving and providing education
and training on human rights in contributing

to the promotion, protection and effective
realization of all human rights. Article 1 states
that:‘Everyone has the right to know, seek and
receive information about all human rights and
fundamental freedoms and should have access
to human rights education and training. The
enjoyment of the right to education is what
enables enjoyment of human rights education
and training. Article 2 specifies the elements
encompassed in human rights education. Articles
7-13 contain provisions on states and other actors'’
responsibilities in implementing human rights
education.

The United Nations Declaration on the Rights

of Indigenous Peoples (2007)"2 establishes a
universal framework of minimum standards for
the survival, dignity, and well-being of indigenous
peoples. It elaborates on existing human rights
standards as they apply to the specific situation
of indigenous peoples. Article 14 guarantees

the right of indigenous peoples to all levels and

111 HRC. Resolution 16/1. United Nations Declaration on Human
Rights Education and Training (adopted 8 April 2011) (Doc. A/
HRC/RES/16/1.) and UNGA. Resolution 66/137. United Nations
Declaration on Human Rights Education and Training (adopted
16 February 2012) (Doc. A/RES/66/137.)

112 United Nations Declaration on the Rights of Indigenous Peoples
(adopted 13 September 2007) (Doc. A/RES/61/295.)

forms of education without discrimination as well
as the right to establish their own educational
institutions and systems providing education in
their own languages.

The United Nations Declaration on the Rights

of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities (1992)'"3 sets
essential standards to ensure the rights of persons
belonging to minorities. Article 4 (3) provides that:
‘States should take appropriate measures to allow
persons belonging to minorities to have adequate
opportunities to learn their mother tongue or to
receive instruction in their mother tongue! Article
4 (4) further states that the history, traditions,

and cultures of minorities should be reflected in
education.

2.2.b UNESCO normative instruments

The Convention against Discrimination in
Education (1960, CADE)"* s the first instrument
to be dedicated, in its entirety, to the right to
education. Unlike most human rights treaties,
CADE does not permit reservations.'”

Articles 1 and 2 define discrimination, understood
as:‘any distinction, exclusion, limitation or
preference which, being based on race, colour,
sex, language, religion, political or other opinion,
national or social origin, economic condition or
birth, has the purpose or effect of nullifying or
impairing equality of treatment in education!

Article 3 lists the measures a state must undertake
in order to eliminate and prevent discrimination:

(a) To abrogate any statutory provisions and any
administrative instructions and to discontinue

113 United Nations Declaration on the Rights of Persons Belonging
to National or Ethnic, Religious and Linguistic Minorities
(adopted 18 December 1992) (Doc. A/RES/47/135.)

114 Convention against Discrimination in Education (adopted 14
December 1960, entered into force 22 May 1962) 429 UNTS 93
(CADE).

115 Reservations may limit the legal effect of a treaty. See Chapter
6, Box 6.1 for further information.
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any administrative practices which involve
discrimination in education;

(b) To ensure, by legislation where necessary, that
there is no discrimination in the admission of
pupils to educational institutions;

(c) Notto allow any differences of treatment by the
public authorities between nationals, except on
the basis of merit or need, in the matter of school
fees and the grant of scholarships or other forms
of assistance to pupils and necessary permits
and facilities for the pursuit of studies in foreign
countries;

(d) Not to allow, in any form of assistance granted by
the public authorities to educational institutions,
any restrictions or preference based solely on the
ground that pupils belong to a particular group;

(e) To give foreign nationals resident within their
territory the same access to education as that
given to their own nationals.

(d) Not to allow, in any form of assistance granted by
the public authorities to educational institutions,
any restrictions or preference based solely on the
ground that pupils belong to a particular group;

(e) To give foreign nationals resident within their
territory the same access to education as that
given to their own nationals.

Articles 4 and 5 sets out specific state obligations
in terms of full realization of the right to education
without discrimination. These largely echo the
provisions of Article 13 of ICESCR and Articles

28 and 29 of the CRC, but specifies obligations

to ensure that: ‘the standards of education are
equivalent in all public educational institutions of
the same level, and that the conditions relating
to the quality of the education provided are also
equivalent; and also to:‘provide training for the
teaching profession without discrimination’

In addition to CADE, there is the Recommendation
against Discrimination in Education (1960),''¢
which provides for the same guarantees. The
Recommendation, however, seeks to take into
account the difficulties that certain states might
experience, for various reasons and in particular
on account of their federal structure, in ratifying
CADE.

The Convention on Technical and Vocational
Education (1989)""” enshrines the ‘right of equal
access to technical and vocational education.

Article 1 defines technical and vocational
education as:‘all forms and levels of the
educational process involving, in addition to
general knowledge, the study of technologies and
related sciences and the acquisition of practical
skills, know-how, attitudes and understanding
relating to occupations in the various sectors of
economic and social life’

Article 2 provides that states: ‘shall guarantee that
no individual who has attained the educational
level for admission into technical and vocational
education shall be discriminated against’and
‘shall take appropriate measures’to enable people
with disabilities and other marginalized groups to
benefit from technical and vocational education.

Article 3 provides the basic content requirements
as well as a list of elements to be taken into
account when providing and developing technical
and vocational education programmes.

Article 5 refers to teachers’ training and
employment conditions in the field of technical
and vocational education, amongst other
implementing provisions.

116 Recommendation against Discrimination in Education (adopted
14 December 1960).

117 Convention on Technical and Vocational Education (adopted
10 November 1989, entered into for 29 August 1991) 1649
UNTS 143.
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Under Article 4, states agree to periodically
review the structure of technical and vocational
education.

Other UNESCO instruments at the international
level:

® |LO/UNESCO Recommendation concerning the
Status of Teachers (1966)'®

Recommendation concerning Education for
International Understanding, Cooperation and
Peace and Education relating to Human Rights
and Fundamental Freedoms (1974)"°

Recommendation on the Recognition of Studies
and Qualifications in Higher Education (1993)'%°

Salamanca Statement and Framework for Action
on Special Needs Education (1994)'

Recommendation concerning the status of
Higher-Education Teaching Personnel (1997)'%

Hamburg Declaration on Adult Learning
(1997)'%

e World Declaration on Higher Education for the
21st Century (1998)'%

® Dakar Framework for Action — Education for All:
Meeting our Collective Commitment (2000)'%

@ Declaration of Amsterdam (2004)'%¢

118 ILO/UNESCO Recommendation concerning the Status of
Teacher (adopted 5 October 1966).

119 Recommendation concerning Education for International
Understanding, Cooperation and Peace and Education relating
to Human Rights and Fundamental Freedoms (adopted 19
November 1974).

120 Recommendation on the Recognition of Studies and

Qualifications in Higher Education (adopted 13 November

1993).

Salamanca Statement and Framework for Action on Special

Needs Education (adopted 7-10 June 1994).

122 Recommendation concerning the status of Higher-Education
Teaching Personnel (adopted 11 November 1997).

123 Hamburg Declaration on Adult Learning (adopted 14-18 July
1997).

124 World Declaration on Higher Education for the 21st Century
(adopted 9 October 1998).

125 Dakar Framework for Action — Education for All: Meeting our
Collective Commitment (adopted 26-28 April 2000).

126 Declaration of Amsterdam (adopted 25-30 November 2004).

12

=

e Jakarta Declaration (2005)'%

® Recommendation concerning Technical and
Vocational Education and Training (TVET)
(2015)1%8

® Recommendation on Adult Learning and
Education (2015)'%°

® [ncheon Declaration and Education 2030
Framework for Action (2015)"3°

Other UNESCO instruments at the regional level:

® Regional Convention on the Recognition of
Studies, Diplomas and Degrees in Higher
Education in Latin America and the Caribbean
(1974)%

e Convention on the Recognition of Studies,
Diplomas and Degrees in Higher Education in
the Arab and European States Bordering on the
Mediterranean (1976)'3?

e Convention on the Recognition of Studies,
Diplomas and Degrees in Higher Education in
the Arab States (1978)'33

e Convention on the Recognition of Studies,
Diplomas and Degrees concerning Higher

127 Incheon Declaration (adopted 19-22 May 2015) and Education
2030 Framework for Action (adopted 4 November 2015).

128 Recommendation concerning Technical and Vocational
Education and Training (TVET) (adopted November 2015).

129 Recommendation on Adult Learning and Education (adopted
November 2015).

130 Incheon Declaration (adopted 19-22 May 2015) and Education

2030 Framework for Action (adopted 4 November 2015).

Regional Convention on the Recognition of Studies, Diplomas

and Degrees in Higher Education in Latin America and the

Caribbean (adopted 19 July 1974, entered into force 14 June

1975) 980 UNTS 245.

132 Convention on the Recognition of Studies, Diplomas and
Degrees in Higher Education in the Arab and European States
Bordering on the Mediterranean (adopted 7 December 1976,
entered into force 6 March 1978) 1098 UNTS 191.

133 Convention on the Recognition of Studies, Diplomas and
Degrees in Higher Education in the Arab States (adopted 22
December 1978, entered into force 7 August 1981) 1098 UNTS
191.
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Education in the States belonging to the Europe
Region (1979)13*

® Regional Convention on the Recognition
of Studies, Certificates, Diplomas, Degrees
and other Academic Qualifications in Higher
Education in the African States (1981)'3°

® Regional Convention on the Recognition of
Studies, Diplomas and Degrees in Higher
Education in Asia and the Pacific (1983)'%

e Convention on the Recognition of Qualifications
concerning Higher Education in the European
Region (1997)'%"

® Asia-Pacific Regional Convention on the
Recognition of Qualifications in Higher
Education (2011)'38

® Revised Convention on the Recognition of
Studies, Certificates, Diplomas, Degrees and
Other Academic Qualifications in Higher
Education in African States (2014)'3°

2.2.c International labour law

International labour law s the area of international
law that governs labour standards, including
workers' human rights. The main source of

134 Convention on the Recognition of Studies, Diplomas and
Degrees concerning Higher Education in the States belonging
to the Europe Region (adopted 21 December 1979, entered into
force 3 November 1961) 1272 UNTS 3.

Regional Convention on the Recognition of Studies, Certificates,

Diplomas, Degrees and other Academic Qualifications in Higher

Education in the African State (adopted 5 December 1981,

entered into force 1 January 1983) 1297 UNTS 101.

136 Regional Convention on the Recognition of Studies, Diplomas
and Degrees in Higher Education in Asia and the Pacific (16
December 1983, entered into force 3 October 1985) 1417 UNTS
21.

137 Convention on the Recognition of Qualifications concerning
Higher Education in the European Region (adopted 11 Avril
1997, entered into force 1 January 1999) ETS 165.

138 Asia-Pacific Regional Convention on the Recognition of
Qualifications in Higher Education (adopted 26 November
2011, entered into force 1st February 2018) 2136 UNTS 3.

139 Revised Convention on the Recognition of Studies, Certificates,
Diplomas, Degrees and Other Academic Qualifications in
Higher Education in African States (adopted 12 December 2014,
not yet entered into force).

13

wv

international labour standards is the International
Labour Organization (ILO). The ILO is a tripartite
organization comprised of representatives of
governments, employers, and trade unions.

The ILO has adopted an impressive array of
conventions including some related to: vocational
training, teachers'rights, child labour and the
minimum age of employment, and indigenous
peoples’right to education. ILO conventions

are not subject to reservations by states parties,
however, conventions do contain various
provisions ensuring flexibility, including some
that specifically enable ratifying states to limit or
qualify the obligations assumed on ratification.
However, no limitations on the obligations of a
convention other than those specifically provided
for are possible.

The ILO also produces soft law in the form of
recommendations, which provide guidelines for
action.

The C138 - Minimum Age Convention, 1973
(No. 138) Convention concerning Minimum Age
for Admission to Employment'® is considered a
fundamental convention of the ILO and seeks to
protect against the practice of child labour.

Article 2 (3) sets minimum age for employment
to not be less than the age of completion of
compulsory schooling, but in any case, no less
than 15 years. However, Article 2 (4) permits low
and lower-middle income states whose education
systems have yet to be fully developed, to specify
an initial age of 14 for the minimum age of
employment, if organizations of employers and
workers have been consulted.

The C140 - Paid Educational Leave Convention,
1974 (No. 140) Convention Concerning Paid

140 Convention (No. 138) concerning Minimum Age for Admission
to Employment (adopted on 26 June 1973, entered into force
19 June 19 1976) 1015 UNTS 297.
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Education Leave'*' recognizes the need for paid
educational leave as part of a policy of continuing
education and training, to be implemented
progressively. Articles 1-3 provide the definition
and purpose of paid educational leave. Article 8
guarantees non-discrimination with respect to
paid educational leave.

The C169 - Indigenous and Tribal Peoples
Convention, 1989 (No. 169) Convention
concerning Indigenous and Tribal Peoples in
Independent Countries'? is the only legally
binding treaty dedicated exclusively to the human
rights of indigenous and tribal peoples.

According to Article 7, high priority shall be
given to the level of education of the population
concerned.

Articles 21 and 22 refer to vocational training.
Articles 26-31 refer to education. It states that
indigenous peoples have the same opportunity
to acquire education at all levels on an equal
footing with the rest of the national community.
Education programmes should be adapted to
their needs and they should be taught in their
mother tongue.

The C182 - Worst Forms of Child Labour
Convention, 1999 (No. 182) Convention
concerning the Prohibition and Immediate
Action for the Elimination of the Worst Forms
of Child Labour™? is a fundamental convention
and requires states to ensure access to free
basic education, and, wherever possible and
appropriate, vocational training for all children
removed from the worst forms of child labour
(Article 7 (2) (c)).

141 Convention (No. 140) concerning Paid Education Leave
(adopted 24 June 1974, entered into force 23 September 1976)
1023 UNTS 243.

142 Convention (No. 169) concerning indigenous and tribal people
in independent countries (adopted 27 June 1989, entered into
force 5 September 1991) 1650 UNTS 383.

143 Geneva Convention (lll) relative to the Treatment of Prisoners
of War (adopted 2 August 1949, entered into force 21 October
1950) 75 UNTS 135.

2.2.d International refugee law

Refugee law governs the treatment of refugees.
It intersects with both international human rights
law and international humanitarian law. It is
important to note that refugees are also rights-
holders and as such, they retain their right to
education even when they cross borders.™*

The Convention relating to the Status of
Refugees (1951, Refugee Convention),'* which
is only applicable if the state in question has
ratified the Protocol relating to the Status of
Refugees (1967),'* which removes the temporal
and geographic restrictions of the Refugee
Convention, guarantees the right to ‘public
education’ of refugees in Article 22. It provides
that states shall accord refugees the same
treatment as is accorded to nationals with respect
to‘elementary education’'

Regarding education other than elementary
education, the Refugee Convention stipulates
that refugees shall be treated as favourably as
possible. This means there is no ceiling to the
preferential treatment refugees can receive. The
lower threshold for the treatment of refugees
regarding their education beyond the elementary
stage, is that states should treat refugees the
same as other non-nationals ‘generally in the
same circumstances. This means that whatever
requirements non-nationals must fulfil in order to
qualify for access to the same rights and benefits
(in this case, education), refugees are held to the
same criteria, except where, by nature of being a
refugee, he or she cannot fulfil those requirements

144 The right to education of refugees is explained in Chapter 3,
section 3.3.c.iii.

145 Convention Relating to the Status of Refugees (adopted 28 July
1951, entered into force 22 April 1954) 189 UNTS 137 (Refugee
Convention).

146 Protocol relating to the Status of Refugees (adopted 31 January
1967, entered into force 4 October 1967) 606 UNTS 267.

147 The term‘elementary education’reflects usage under Article
26(1) the Universal Declaration of Human Rights (1948) and
refers to primary education.
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(Article 6), for example, to show identity papers in
order to register for school or to prove completion
of education beyond the primary level. Given the
well-founded fear of persecution, refugees often
have to leave their home country without these
documents. In these cases, the requirements must
be waived or at least adapted.

Article 22 (2) then lays out a non-exhaustive list

of measures from which refugees should benefit
preferentially or at least not benefit any less from
compared to other non-nationals in access to their
studies, beyond the elementary level, including:
‘the recognition of foreign school certificates,
diplomas and degrees, the remission of fees and
charges and the award of scholarships.

With respect to education-related fees and
charges, Article 29 (1) when read together with
Article 22 (2), requires that refugees shall benefit
from the lowest fees any public educational
institution may levy, so when non-nationals
benefit from lower fees and charges, the same
applies to refugees.

Article 4 of the Convention guarantees the
religious freedom of refugees and specifically
‘freedom as regards the religious education of
their children!In practical terms, Article 4 places
no obligations on the state to provide religious
education, but rather allows refugee parents

to refuse religious education (either entire
institutions or religious classes that form part of
the curriculum in a given school) if it conflicts
with their own, and to choose between existing
alternatives, provided by either the state or private
institutions.

The Convention Relating to the Status of Stateless
Persons (1954)'* strengthens the protection of
stateless individuals.

148 Convention Relating to the Status of Stateless Persons
(adopted 28 September 1954, entered into force 6 June 1960)
360 UNTS 117.

Article 22 (1) provides that states ‘shall accord

to stateless persons the same treatment as is
accorded to nationals with respect to elementary
education’ (paragraph 1). Subsection (2) provides
that the treatment of stateless persons should

be as favourable as possible with respect to
education other than elementary education and
‘access to studies, the recognition of foreign
school certificates, diplomas and degrees, the
remission of fees and charges and the award of
scholarships.

The New York Declaration for Refugees and
Migrants (2016)'* contains a wide range of
commitments to protect people on the move, and
to strengthen and enhance existing protection
mechanisms.

Under paragraphs 33 and 81, states commit to
ensure that all refugee children receive quality
primary and secondary education in safe learning
environments within a few months of arrival in
host countries.

Under paragraph 82, states commit to support
early childhood education and tertiary education
skills, training and vocational education.
Paragraph 39 reaffirms the importance of
improving integration and inclusion in education
for displaced people. Paragraph 79 enshrines
states’ commitments to consider the expansion of
existing humanitarian programmes in education
through, for example, scholarships and visa
delivery.

The New York Declaration also paved the way
for the adoption of two new global compacts in
2018: a global compact on refugees and a global
compact for safe, orderly, and regular migration.

149 UN General Assembly. Resolution 71/1. New York Declaration
for Refugees and Migrants (Doc. A/RES/71/1.)
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2.2.e International humanitarian law

International humanitarian law, also known as the
law on armed conflict, regulates the conduct of
parties in armed conflicts and includes provisions
on the right to education and education more
generally, for example, the protection of students,
education staff, and educational facilities.

Education is principally protected in international
humanitarian law by the Geneva Conventions and
their Additional Protocols.

Q Box 2.2 Further reading:
International law and the right
to education in emergencies

Hausler, K. et al. 2012. Education Above All & British
Institute of International and Comparative Law.
Protecting Education in Insecurity and Armed Conflict:
An International Law Handbook.

See Chapter 4, section 4.6 for further information
on education in emergencies.

The Geneva Convention (Ill) relative to the
Treatment of Prisoners of War (1949, Third Geneva
Convention)™?is one of the four treaties of the
Geneva Conventions and applies to international
armed conflicts (except Article 3).

Article 38 provides that the practice of intellectual,
educational, and recreational pursuits, sports

and games amongst prisoners be encouraged by
the Detaining Power, responsible for providing
adequate and necessary equipment towards this
end.

Article 72 states that:

prisoners of wars shall be allowed to receive by
post or by any other means individual parcels or
collective shipment containing, in particulatr...

150 Geneva Convention (lll) relative to the Treatment of Prisoners of
Wars (adopted 12 August 1949, entered into force 21 October
1950) 75 UNTS 135.

articles of a religious, educational or recreational
character which may meet their needs, including
books, devotional articles, scientific equipment,
examination papers, musical instruments, sports
outfits and materials allowing prisoners of war to
pursue their studies or their cultural activities.

Article 125 guarantees that organizations assisting
prisoners of war receive the necessary facilities
‘for visiting the prisoners, for distributing relief
supplies and material, from any source, intended
for...educational or recreative purposes, and for
assisting them in organizing their leisure time
within the camps!

The Geneva Convention (IV) relative to the
Protection of Civilian Persons in Time of War
(1949, Fourth Geneva Convention)™" applies to
international armed conflicts (except Article 3)
including occupation.

Article 24 provides for the protection of orphans
and children separated from their families. This
includes providing education to all those aged
fifteen and below.

During civilian internment, detaining powers

shall ensure the education of children and young
people either within internment or outside. Also,
internees shall be granted the opportunity -
through granting all possible facilities - to receive
education, continue their studies, and take up new
subjects, participate in sports and recreational
activities (Article 94).

In times of belligerent occupation, occupying
powers shall facilitate the working of educational
institutions and ensure, where possible, that
education is provided by persons of the

learner’s own nationality, language, and religion
(Article 50).

151 Geneva Convention (IV) relative to the Protection of Civilian
Persons in Time of War (adopted 12 August 1949, entered into
force 21 October 1950) 75 UNTS 287.
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Article 108 provides that‘internees shall be
allowed to receive, by post or by any other

means, individual parcels or collective shipments
containing in particular..books and objects of
a[n]...educational...character which may meet their
needs!

The Protocol Additional to the Geneva
Conventions of 12 August 1949 and relating to
the Protection of Victims of International Armed
Conflicts (1977, Protocol 1) adds clarifications
and provisions relevant to the developments of
contemporary warfare in international armed
conflicts.

Article 77 includes the obligation of parties to the
conflict to provide children with the care and aid
they require, whether because of their age or for
any other reason. This can be construed to include
appropriate education.

Under Articles 48, 51, and 52, Protocol |
guarantees the protection of civilian persons and
objects including schools, teachers and students.
This is underpinned by the ‘principle of distinction;,
that is, there is a fundamental difference between
civilian and military persons and objects, and

only military persons and objects may be subject
to direct attack. (Hospitals may never be used as
military bases but in certain circumstance schools
can.)

Article 78 provides that: ‘whenever an evacuation
occurs pursuant to paragraph 1, each child’s
education, including his religious and moral
education as his parents desire, shall be provided
while he is away with the greatest possible
continuity!

The Protocol Additional to the Geneva
Conventions of 12 August 1949 and relating to the
Protection of Victims of Non-International Armed

152 Protocol Additional to the Geneva Conventions of 12 August
1949 and relating to the Protection of Victims of International
Armed Conflicts (adopted 8 June 1977, entered into for 7
December 1978)[1125 UNTS 3 (Protocol I).

Conflicts (1977, Protocol II)™ also adds provisions
relevant to the developments of warfare in the
context of non-international armed conflicts.

In civil conflicts, children shall receive an
education, including religious and moral
education consistent with the religious and moral
convictions of their parents or guardians (Article 4

3) (a).

Article 13 protects civilian persons and objects
including schools, teachers and students. As
guaranteed in Protocol |, this is underpinned by
the ‘principle of distinction’ (defined above).

The Safe Schools Declaration (2015)™*is a soft law
instrument that aims to conduce states’ political
support for the protection of students, teachers,
schools, and universities from attack during

times of armed conflict; the importance of the
continuation of education during armed conflict;
and the implementation of concrete measures to
deter the military use of schools.

2.2 f International criminal law

International criminal law is based upon

the principle of individual responsibility for
international crimes, including war crimes, crimes
against humanity, crimes of aggression, and
genocide. Unlike human rights, labour, refugee,
and humanitarian law, criminal law applies to
individuals rather than states, although states still
ratify the relevant treaties.

The Rome Statute of the International Criminal
Court (1998)"* is the treaty that established the
International Criminal Court (ICC).

153 Protocol Additional to the Geneva Conventions of 12 August
1949 and relating to the Protection of Victims of Non-
International Armed Conflicts (adopted 8 June 1977, entered
into for 7 December 1978) 1125 UNTS 609 (Protocol I).

154 Safe Schools Declaration (adopted 29 May 2015).

155 Rome Statute of the International Criminal Court (adopted 17
July 1998, entered into force 1 July 2002) 2187 UNTS 3.
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Education as such is not protected in international
criminal law. However, the targeting and
destruction of educational property may
constitute a war crime (Articles 8 (2) (a) (iv) and 8
(2) (b) (ii) of the Rome Statute of the International
Criminal Court).

International criminal law is relatively
underdeveloped and untested in relation to
education but there is scope to protect education
in two ways:

Firstly, if certain groups are deliberately deprived
of education and if other criteria are met, it

may constitute persecution, which the Rome
Statute deems a crime against humanity (Articles
7 (1) (h) and 7 (2) (9)).

Secondly, there is the possibility that if educational
content such as curricula, textbooks and lessons

is used to incite genocide, this may constitute an
international crime (Article 25 (3) (e)).

2.3 The right to education in
regional human rights law

Regional human rights law is a form of
international human rights law. Region-specific
human rights legal instruments strengthen the
protection and enjoyment of human rights by
adapting international human rights standards
to regional contexts, taking into account shared
histories, customs, traditions, values, cultures, and
practices. Regional human rights law also seeks
to tackle region-specific issues that impede the
realization of human rights.

Regional human rights law is created by regional
intergovernmental bodies, made up of states,
with a mandate for the protection and promotion
of human rights in the region. Like international
human rights law, regional human rights law
applies to states.

There are 28 legally-binding treaties guaranteeing
some aspect of the right to education at the
regional level.

2.3.a Africa

The African human rights framework emanates
mainly from the African Union (AU), formerly the
Organisation of African Unity.

The African Charter on Human and Peoples’Rights
(1981, Banjul Charter)'*® contains a brief right to
education provision (Article 17), together with an
overarching prohibition on discrimination (Article
2). Article 25 provides for human rights education.

The African Charter on the Rights and Welfare of
the Child (1990)" sets out a much broader and
more comprehensive right to education than that
provided for in the African Charter on Human and
Peoples’Rights. Article 11 states that every child
shall have the right to an education and prescribes
measures that States must undertake as part of
their efforts to achieve the full realization of this
right, including regarding school discipline and
pregnant girls. It defines the aims of education
and recognizes the right of parents to choose the
kind of education they want for their children

in conformity with their religious and moral
convictions.

The Protocol to the African Charter on Human
and Peoples’Rights on the Rights of Women in
Africa (2003)'® aims to eliminate discrimination
against women and to ensure the protection of
the rights of women as stipulated in international
declarations and conventions. Article 12 provides
for their right to education and training on the

156 African Charter on Human and Peoples’ Rights (adopted 27
June 1981, entered into force 21 October 1986) (Doc. CAB/
LEG/67/3))

157 African Charter on the Rights and Welfare of the Child (adopted
1 July 1990, entered into force 29 November 1999 (Doc. CAB/
LEG/24.9/49.)

158 Protocol to the African Charter on Human and Peoples’ Rights
on the Rights of Women in Africa (adopted 11 July 2003,
entered into force 25 November 2005) (Doc. CAB/LEG/66.6.)
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basis of the principles of non-discrimination and
equal opportunity. It calls for the elimination of
all stereotypes and the integration of gender
sensitisation at all levels of education curricula.
It refers to their protection against sexual
harassment. It also provides for the promotion
of literacy and education among women and
recognizes the specific needs of certain groups
of women including women with disabilities and
women who have left school prematurely (Article
12 &23).

The African Youth Charter (2006)'*? is the first legal
framework in Africa to support national policies,
programmes and action in favour of youth
development. It refers to the rights, freedoms
and duties of young people in Africa, including
the right to education. Article 13 recognizes the
right of every young person to education of good
quality. It refers to multiple forms of education
including non-formal and informal. It defines

the aims of education and establishes states’
obligations. It also provides for gender equality
and the use of African languages in teaching
(Article 20).

The Convention for the Protection and Assistance
of Internally Displaced Persons in Africa (2009,
Kampala Convention)'®® guarantees, under Article
9 (2) (b), that internally displaced persons be
provided with adequate humanitarian assistance
including education.

2.3.b Americas

The Americas framework is established under the
auspices of the Organization of American States
(OAS).

159 African Youth Charter (adopted 2 July 2006, entered into force 8
August 2009).

160 Convention for the Protection and Assistance of Internally
Displaced Persons in Africa (adopted 23 October 2009, entered
into force 6 December 2012).

The Additional Protocol to the American
Convention on Human Rights in the Area of
Economic, Social and Cultural Rights (1988,
Protocol of San Salvador)'™ is the foremost treaty
in the Americas protecting the right to education.

Article 13 (1) recognizes that:‘everyone has the
right to education! Article 13 also refers to the
aims of education and provides for compulsory
and free primary education, the progressive
introduction of free secondary education, greater
accessibility and availability of higher and basic
education. Article 13 (e) recognizes the need

to establish special education programmes for
handicapped people. Article 16 reaffirms that:
‘every child has the right to free and compulsory
education, at least in the elementary phase, and
to continue his training at higher levels of the
educational system!

The American Convention on Human Rights (1969,
Pact of San José, Costa Rica)'® is the principal
human rights treaty in the Americas. Its focus is
largely on civil and political rights but Article 12
(4) provides that ‘parents or guardians, as the case
may be, have the right to provide for the religious
and moral education of their children or wards
that is in accord with their own convictions!

The Charter of the Organization of American
States (1948, as amended)'® is the treaty that
establishes the OAS. Under Article 34 (h) states
commit to devote their utmost efforts to eradicate
illiteracy and expand educational opportunities
for all in order to achieve the basic objectives

of integral development including equality of
opportunity, the elimination of extreme poverty,

161 Additional Protocol to the American Convention on Human
Rights in the Area of Economic, Social and Cultural Rights
(adopted 17 November 1988, entered into force 16 November
1999) OAS TS 69 (Protocol of San Salvador).

162 American Convention on Human Rights (adopted 22 November
1969, entered into force 18 July 1978) OAS TS 36.

163 Charter of the Organisation of American States (as amended)
(adopted 30 April 1948, entered into force 13 December 1951)
OASTS 1-Cand 61.
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equitable distribution of wealth and income.
Article 49 provides for the effective exercise

of the right to education through compulsory
elementary education for all that is free of charge
when provided by the state, and the extension
of middle-level and higher education. Article

50 refers to the special attention given to the
eradication of illiteracy and the strengthening of
adult and vocational education systems.

The Inter-American Convention on the Elimination
of All Forms of Discrimination against Persons
with Disabilities (1999)¢* is the first international
treaty dedicated to the rights of people with
disabilities, predating the UN Convention on

the Rights of Persons with Disabilities (2006).
Article 3 refers to the commitments of states to
achieve the objectives of the Convention, which
should include the adoption of educational
measures (including greater access and adequate
infrastructures in education) to eliminate
discrimination against persons with disabilities
and promote their full integration into society.
The Inter-American Convention on the Prevention,
Punishment and Eradication of Violence Against
Women (1994, Convention of Belém do Pard)'s

is the first international treaty to address the
issue of violence against women. It states that all
women have the right to be free from violence,
which according to Article 6, includes the right to
freedom from all forms of discrimination and the
right to be ‘educated free of stereotyped patterns
of behaviour and social and cultural practices
based on concepts of inferiority or subordination’

164 Inter-American Convention on the Elimination of All Forms
of Discrimination against Persons with Disabilities (adopted
7 June 1999, entered into force 14 September 2001) AG/RES.
1608 (XXIX-0/99).

165 Inter-American Convention on the Prevention, Punishment
and Eradication of Violence Against Women (adopted June
9 1994, entered into force 5 March 1995) 33 ILM 1429 (1994)
(Convention of Belém do Para).

The Inter-American Democratic Charter (2001)'6®
aims at strengthening and upholding democratic
institutions in the Americas. Article 16 provides
that:

education is key to strengthening democratic
institutions, promoting the development of
human potential, and alleviating poverty and
fostering greater understanding among our
peoples. To achieve these ends, it is essential
that a quality education be available to all,
including girls and women, rural inhabitants,
and minorities.

The American Declaration on the Rights and
Duties of Man (1948, Bogota Declaration)'®”
predates the UDHR. Article XIl guarantees the right
to education, including that education: ‘should

be based on the principles of liberty, morality and
human solidarity; will prepare a person:‘to attain
a decent life, to raise his standard of living, and

to be a useful member of society;, should include
the:‘right to equality of opportunity in every case,
in accordance with natural talents, merit and the
desire to utilize the resources that the state or the
community is in a position to provide, and finally
that everyone has the: right to receive, free, at
least a primary education!

2.3.c Arab States

In Arab States and the Middle East, the League

of Arab States (LAS) and the Organisation of
Islamic Cooperation (OIC) have concluded human
rights instruments which recognize the right to
education.

166 Inter-American Democratic Charter (adopted 11 September
2001) 40 ILM. 1289 (2001).

167 American Declaration of the Rights and Duties of Man (adopted
2 May 1948) A.S. Res. XXX, adopted by the Ninth International
Conference of American States (1948), reprinted in Basic
Documents Pertaining to Human Rights in the Inter-American
System, OEA/Ser. L. V/11.82 doc.6 rev.1 at 17 (1992).

67



Chapter 2/ International legal recognition of the right to education ——

The Revised Arab Charter on Human Rights
(2004)'%8 was first adopted by the League of Arab
States in 1994. However, due to no Member States
ratifying it, the Charter was revised in 2004. Article
41 of the Revised Arab Charter on Human Rights
guarantees the right to education and obliges
states to eradicate illiteracy. It provides for free
and compulsory primary education. It defines

the aims of education and refers to human rights
education. It also guarantees ongoing education
and adult education. Article 40 is specifically on
the right to education of persons with disabilities.

The Cairo Declaration on Human Rights in Islam
(1990)'% is an instrument of the Organisation of
Islamic Cooperation. The document aims to set
out internationally recognized human rights in
light of the shariah. Article 7 (a) provides that
every child has the right to be accorded ‘proper
education’ Subsection (b) provides that parents
have the right to choose for their children’s
education as long as it is in line with the interest
of the child, ethical values and the principles of
the shariah. Article 9 covers the aims of education
along religious lines and recognizes that the
provision of education is the duty of society and
the state. Article 17 (c) guarantees: ‘the right of
the individual to a decent living that may enable
him to meet his requirements and those of his
dependents, including...education’

2.3.d Asia and Pacific

Unlike other regions, Asia and the Pacific does not
have a legally binding instrument that guarantees
human rights. However, in 2012, the Association
of Southeast Asian Nations (ASEAN) adopted a
declaration that contains the right to education.

168 Revised Arab Charter on Human Rights (adopted 24 May 2004,
entered into force 15 March 2008).

169 Cairo Declaration on Human Rights in Islam (adopted 5 August
1990).

The ASEAN Human Rights Declaration (2012)'°
is a controversial instrument. Article 27 prohibits
social and economic exploitation of children

and Article 31 guarantees the right to education.
However, the level of protection of Article 31 of
the right to education fails to meet the standards
of international human rights law. For example,
Article 31 prescribes that primary education shall
be free and compulsory, but does not provide
that secondary, technical and vocational, and
higher education shall be made progressively
free, as does almost every other international and
regional human rights instrument.

2.3.e Europe

The European human rights framework

emanates primarily from the Council of Europe
(CoE). However, the European Union (EU)

has increasingly become concerned with the
protection and promotion of human rights,
particularly with the entry into force of the Charter
of Fundamental Rights of the European Union in
20009.

The Protocol to the Convention for the Protection
of Human Rights and Fundamental Freedoms
(1952, Protocol 1) is the first protocol to the
European Convention for the Protection of
Human Rights and Fundamental Freedoms (1950,
ECHR)."”? Protocol 1 must be ratified separately
to the ECHR. Article 2 of Protocol 1 reads:‘No
person shall be denied the right to education. In
the exercise of any functions which it assumes in
relation to education and to teaching, the State
shall respect the right of parents to ensure such

170 Association of Southeast Asian Nations (ASEAN) Human Rights
Declaration (adopted 18 November 2012).

171 Protocol to the Convention for the Protection of Human Rights
and Fundamental Freedoms (adopted 20 March 1952, entered
into force 18 May 1954) ETS 9.

172 European Convention for the Protection of Human Rights and
Fundamental Freedoms (adopted 4 November 1950, entered
into force 3 September 1953) ETS 5.
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education and teaching in conformity with their
own religious and philosophical convictions!

The Revised European Social Charter (1996)'73

is the sister treaty to the ECHR and specifically
protects economic and social rights, even though
the ECHR also protects certain economic and
social rights, including aspects of the right to
education.

Article 7 refers to provisions that ensure the
exercise of the right of children and young
persons to protection. They include references to
the minimum age of admission to employment
(15 years old) and to limitations of working

hours of persons under 18 years of age. Article

10 covers provisions related to the right to
vocational training. Article 15 guarantees the
right of persons with disabilities to independence,
social integration and participation in the life of
the community through educational measures.
Article 17 provides for free primary and secondary
education to children and young persons, greater
attendance at schools, the establishment and
maintenance of educational institutions and
services.

The European Charter for Regional or Minority
Languages (1992)'7* aims to protect and promote
the historical regional or minority languages of
Europe. Article 8 (1) covers the integration and
availability of education at all levels in the relevant
regional or minority languages within the territory
in which such languages are used. It also provides
for ‘the teaching of the history and the culture
which is reflected by the regional or minority
language’and for adequate training of teachers.
Article 8 (2) refers to education other than the
national language in respect of territories other

173 Revised European Social Charter (adopted 3 April 1996, entered
into force 1 July 1999) ETS 163.

174 European Charter for Regional or Minority Languages (adopted
5 November 1992, entered into force 1 March 1998) ETS 148.

than those in which the regional and minority
languages are used.

The Framework Convention for the Protection

of National Minorities (1995)'7* is the first legally
binding multilateral instrument concerned with
the protection of national minorities in general.
Article 12 refers to provisions to foster education
about a state’s national minorities and its majority.
Article 13 recognizes that national minorities

have ‘the right to set up and to manage their own
private educational and training establishments!
Article 14 recognizes: ‘that every person belonging
to a national minority has the right to learn his or
her minority language!

The European Convention on the Legal Status of
Migrant Workers (1977)'7¢ is concerned with the
principal aspects of the legal situation of migrant
workers. Article 14 (1) provides that migrant
workers and members of their families officially
admitted to the territory of a Contracting Party
be entitled to education ‘on the same basis and
under the same conditions as national workers!
Paragraph 2 of the Article covers the need for
the receiving state to facilitate the teaching of its
language to migrant workers. Paragraphs 3 and
4 cover the issue of scholarships and previous
qualifications.

The Convention on Preventing and Combating
Violence against Women and Domestic Violence
(2011, Istanbul Convention)'”” identifies education
as a key area in which to take measures to
eliminate gender-based violence and its causes.
Article 14 requires states to take:

175 Framework Convention for the Protection of National Minorities
(adopted 1 February 1995, entered into force 1 February 1998)
ETS 157.

176 European Convention on the Legal Status of Migrant Workers
(adopted 24 November 1977, entered into force 1 May 1983)
ETS 93.

177 Council of Europe Convention on Preventing and Combating
Violence against Women and Domestic Violence (adopted
11 May 2011, entered into force 1 August 2014) CETS No.210
(Istanbul Convention).
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the necessary steps to include teaching material
on issues such as equality between women

and men, non-stereotyped gender roles,

mutual respect, non-violent conflict resolution

in interpersonal relationships, gender-based
violence against women and the right to
personal integrity, adapted to the evolving
capacity of learners, in formal curricula and at all
levels of education.

The Charter of Fundamental Rights of the
European Union (2000, EU Charter)'”® brings
together the human rights protected by the
European Union (EU), including by: case law of
the Court of Justice of the European Union; the
human rights found in the European Convention
on Human Rights; and other rights and principles
resulting from the common constitutional
traditions of EU countries and other international
instruments.

The EU Charter applies only when Member States
are implementing EU law.

178 Charter of Fundamental Rights of the European Union (adopted
7 December 2000, entered into force 1 December 2009) 2000
0.J. C364.

Article 14 enshrines the right to education and the
right to have access to vocational and continuing
training. It adds that: ‘this right includes the
possibility to receive free compulsory education’
and provides for the freedom of parents to choose
for their children’s education in conformity

with their convictions. Academic freedom is
guaranteed under Article 13.

Article 32 prohibits the employment of children
and forbids the minimum age of admission to
employment to be lower than the minimum
school-leaving age (except in limited cases). It
also provides for the protection of young people
‘against economic exploitation or any work likely...
to interfere with their education!
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Summary

The right to education is quaranteed under
international law, specifically in human rights treaties.

Soft law is an important form of non-binding law.

Human rights treaties are concluded by a variety of
different bodies: the United Nations and its agencies
and regional bodies such as the African Union.

The right to education, in whole or in part, is
quaranteed in at least 48 legally binding instruments,
28 of which are regional, and 23 soft law instruments.
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Key questions

What is the normative content of the right to education ~ Who can access education?
owed to rights-holders?

What levels and types of education does it cover?
Where does the normative content of the right to
education come from?

What is meant by quality education?

What are the 4As?
What is educational freedom?

How does the right to non-discrimination and equality
apply to the right to education? What is academic freedom?
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The normative content of the right to
education is what all rights-holders

are entitled to according to the various
sources of international law, as outlined
in Chapter 2. The right to education is
comprehensive in its scope, covering just
about every aspect of education.

The right to education, although universal and
codified in hard and soft international and
regional law, should not be thought of as static in
its normative content. How the right to education
applies to various groups and in emerging or
changing contexts is constantly being evaluated
and developed. This is usually done through the
treaty-making process which elaborates existing
human rights, or through elaboration by those
with the authority to interpret relevant provisions,
for instance, United Nations (UN) treaty bodies in
their general comments and recommendations,'”
international and regional courts in the cases
they hear and in advisory opinions, and national
mechanisms, such as legislatures and courts in
their legislation and cases, respectively.

International quasi-judicial mechanisms'®® and
regional quasi-judicial and judicial mechanisms'®’
are also sources of interpretation of the normative
content of the right to education. For instance, the
European Court of Human Rights has interpreted
the right to education to include the right to not
be subject to corporal punishment.'®?

179 See Chapter 2, section 2.1 for further information on general
comments and recommendations.

180 See Chapter 8, section 8.4 for further information on

international accountability mechanisms.

See Chapter 8, section 8.5 for further information on regional

accountability mechanisms.

182 Campbell and Cosans v UK [1982] ECHR 1.

18

=

Interpretations made by national courts on

the various aspects of the right to education
contribute to a better understanding of its
normative content and related states’ obligations,
adapted to the national context and in light of
changing societal values, particularly in fora
where judges adopt a‘living instrument’ approach
as opposed to a strict ‘textualist’approach to
interpretation.'® For instance, the Constitutional
Court of Colombia adopted a progressive
decision regarding the freedom of expression
of a transgender student within the school. The
Court reasoned that the school was obliged to
treat the student according to his gender identity.
The decision also included a general measure

to promote inclusion, equality, and the free
development of the person in school.'®

This chapter starts by explaining the 4As
framework which is the most common analytical
framework for understanding the normative
content of the right to education. It then goes

on to explain the various elements of the right to
education drawing on codified hard and soft law,
as well as interpretations.

183 See, for example, the Icelandic Human Rights Centre’s page
Interpretation of Human Rights Treaties www.humanrights.is/en/
human-rights-education-project/human-rights-concepts-ideas-
and-fora/part-i-the-concept-of-human-rights/interpretation-of-
human-rights-treaties (Accessed 1 October 2018.)

184 Sentencia T-363/16.
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3.1 The 4As

Figure 3.1: The 4As

The 4As explains the ‘essential features’ of all types and levels of education. Education must be:

« establish, develop,
and manage an
education system
with schools in all
locations and in
sufficient quantity

- safe school buildings
(classrooms, library
buildings, sanitation
systems, computer
and IT facilities,
playgrounds)

- quality teaching
(education and
training, recruitment,
labour rights, trade
union freedoms)

freedom of non-state
actors to establish
private educational
institutions

resource allocations
matching human
rights obligations

learning materials
and other equipment
necessary for
teaching and
learning

AVAILABLE

ACCEPTABLE

« quality education in
public and private
schools (curriculum,
pedagogy, trained
teachers)

+ must meet the aims
of education

+ must recognize that
children are rights-
holders

« culturally
appropriate and
relevant education

« free from any form of
violence, including
gender-based
violence against
women and girls and
corporal punishment

- parental freedom to
send their children
to private schools
offering education in
line their religious,

moral,
or
philo-
sophical
beliefs (or to
have their beliefs
respected in public
schools through
neutral and objec-
tive religious and
ethical instruction)

alternative schools
offering alternative
pedagogies or
languages of
instruction must
not be closed or
prevented from
opening

All forms of private
education must
meet minimum
educational
standards as set by
the state

-

- non-discriminationat -« elimination of )
all levels of and types practices keeping
of education children and
« elimination of legal adolescents out of
and administrative 5Ch°°'/ for.example,
barriers child marriage and
. child labour
« elimination of
financial barriers, + schools must be
such as user fees within a safe and
. reachable distance
-« provision of free and .
compulsory primary provision of school
and secondary transportation, where
education and necessary
progressively free « measures to prevent
education at all drop-outs and to
other levels identify out of school
and types of children and get
education them back into the
education system
J
ADAPTABLE
« meets children in conflict-
the affected areas
unique and emergency
needs of situations
students,.for respond to the
_example, children changing needs of
Wl.th d.|§ab|I|t|es, society
minorities, LGBTQI
students, indigenous respond to local
peoples, working needs and context
children, children in
rural areas, children
in detention, and
J
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The normative content of the right to education
is interpreted by the body responsible for the
authoritative interpretation of a given treaty, such
as courts and commissions (in the case of regional
instruments) or UN treaty bodies. These fora use
various schema to interpret right to education
provisions, the most widely used being the 4As
framework,'® developed by Katarina Tomasevski,
the former UN Special Rapporteur on the right to
education and founder of the Right to Education
Initiative. The Committee on Economic, Social
and Cultural Rights (CESCR), in General Comment
13 on the right to education, uses the 4As to
elaborate the ‘essential features’ of all types and
levels of education. Education must be:

Available: States must establish, develop and
manage an education system with schools in

all locations and in sufficient quantity so as

to ensure all levels of education are available;
immediately and universally in the case of
compulsory primary education (see sections
3.4.a.i and 3.5.b), progressively and universally
for secondary education (see section 3.5.c), and
on the basis of capacity for higher education (see
section 3.5.d). Availability equally relates to the
physical infrastructure required to deliver any
system of education. As highlighted by CESCR,
this encompasses school and library buildings,
sanitation systems for both sexes, competitively
salaried teachers, teaching materials, computer
and other IT facilities, and so on.'®® From a

civil and political perspective, available also
requires governments to not interfere with the
freedom of non-state actors to establish private
or independent educational institutions, on

185 See Right to Education Initiative (RTE). 2001. Right to
Education Primer No. 3: Human Rights Obligations: Making
Education Available, Accessible, Acceptable and Available and UN
Committee on Economic Social and Cultural Rights (CESCR).
1999. General Comment No. 13: The Right to Education (Art. 13 of
the Covenant) (Doc. E/C.12/1999/10.) (CESCR General Comment
13) para. 6.

186 CESCR General Comment 13 para 6 (a).

condition they meet the standards for education
as set out by the state.

Accessible: This is defined differently depending
on the level of education, however, the common
unifying thread at all levels of education is the
principle of non-discrimination. Marginalized
groups for whom the principle of non-
discrimination is especially relevant include
migrants, refugees and internally displaced
persons, people living in rural areas, minorities
and indigenous peoples, persons in detention,
persons with disabilities, and in particular women
and girls, especially as there are areas of the world
where the economic and social advantages of
investing in girls’education are still not widely
accepted. Notwithstanding, for all children in

the compulsory education age range, there are a
further two overlapping dimensions to accessible
education, viz. physical accessibility and economic
accessibility. In short, there must be a primary
school within safe physical reach, and compulsory
primary education must be free of charge to all,
and all other levels and types of education must
be made progressively free of charge. See section
3.4 for further information on accessibility.

Acceptable: Which closely corresponds to the
concept of quality education and applies to both
the form and substance of education. For example,
curricula and pedagogy must be appropriate and
of good quiality. In this regard, states parties are
required to regulate the education sector—both
public and private—to ensure that establishments
at all levels and of all types meet the minimum
standards as set out by the state. Education must
likewise be relevant and culturally appropriate for
the students being served. And, while children are
the primary beneficiaries of the right to education,
the notion of acceptability extends to parental
freedoms such that they must be able to send
their children to schools that conform to their
religious, moral, or philosophical beliefs. Within
the state school system itself, parental freedom
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also extends to offering children religious or
ethical instruction in a way that is both neutral
and objective, and which incorporates non-
discriminatory exemptions.'®” Similarly, while there
is no right to education in a specific language of
choice, indigenous peoples and minorities enjoy
the freedom to establish schools and in the case
of Indigenous peoples, school systems. Further,

it recognizes that children are also rights-holders
in so far as they must be allowed to pursue
education with dignity and free from any form of
violence, including corporal punishment. Finally,
an acceptable education is one into which all of
the aims of education—as set out in section 3.2—
are integrated.

Adaptable: That is, able to meet the unique
needs of individual students, including children
with disabilities, indigenous peoples, minorities,
and in some cases, working children. It is not for
children to do their best to cope with whatever
education may be available, or otherwise face
rejection. Rather, teachers and schools must
adapt to children with diverse capabilities and
support needs. This also places the onus on the
state to bring education to where children are, for
example, if they live in very rural communities, are
in juvenile detention, or are affected by conflict
or other emergencies. Any education system also
needs to be flexible, as too rigid a system will not
be adaptable ‘to the needs of changing societies
and communities’'® This corresponds with the
social aims of education in terms of promoting

a tolerant society and socialising children to a
diverse variety of social and cultural conditions.

187 UN Human Rights Committee (CCPR). 1993. General Comment
No. 22: Article 18 (Freedom of Thought, Conscience or Religion)
(Doc. CCPR/C/21/Rev.1/Add.4.) (CCPR General Comment 22)
para. 6.

188 CESCR General Comment 13 para. 6 (d).

3.2 Aims of education

Under international human rights law (IHRL),

the aims of education from a human rights
perspective are clearly defined across various
treaties and in subsequent general comments and
recommendations, capturing both the individual
and social benefits of what constitutes a good
quality education.

The Universal Declaration of Human Rights (1948,
UDHR)'® was the first instrument to set out the
aims of education, followed by the UNESCO
Convention against Discrimination in Education
(1960, CADE),® and then the International
Covenant on Economic, Social and Cultural Rights
(1966, ICESCR)"'. However, the aims of education
are most comprehensively set out in Article 29

(1) of the Convention on the Rights of the Child
(1989, CRC)"? which reads:

1. States Parties agree that the education of the
child shall be directed to:

(a) The development of the child’s personality,
talents and mental and physical abilities to
their fullest potential;

(b) The development of respect for human rights
and fundamental freedoms, and for the
principles enshrined in the Charter of the
United Nations;

(c) The development of respect for the child’s
parents, his or her own cultural identity,
language and values, for the national values
of the country in which the child is living, the
country from which he or she may originate,

189 Universal Declaration of Human Rights (adopted 10 December
1948) UNGA Res 217 A(lll) (UDHR) Article 26 (2).

190 UNESCO Convention against Discrimination in Education

(adopted 14 December 1960, entered into force 14 December

1960) 429 UNTS 93 (CADE) Article 5 (1) (a).

International Covenant on Economic, Social and Cultural Rights

(adopted 16 December 1966, entered into force 3 January 1976)

993 UNTS 3 (ICESCR).

192 Convention on the Rights of the Child (adopted 20 November
1989, entered into force 2 September 1990) 1577 UNTS 3.

19

paury
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and for civilizations different from his or her
own;

(d) The preparation of the child for responsible
life in a free society, in the spirit of
understanding, peace, tolerance, equality
of sexes, and friendship among all peoples,
ethnic, national and religious groups and
persons of indigenous origin;

(e) The development of respect for the natural
environment.

The Committee on the Rights of the Child further
stipulates that: ‘these aims...are all linked directly
to the realization of the child’s human dignity
and rights, taking into account the child’s special
developmental needs and diverse evolving
capacities.'*

In its first General Comment, drafted subsequent
to the entry into force of the CRC, the Committee
on the Rights of the Child focused on the aims of
education. It expanded on the provisions as set
out in Article 29 of the CRC, emphasizing that the
overarching aim of education for all states should
be:‘ensuring that essential life skills are learnt

by every child and that no child leaves school
without being equipped to face the challenges
that he or she can expect to be confronted with

in life."** Thus, there is a necessary ‘qualitative
dimension"® of education in that it must be child-
centred and empowering, via the development

of ‘his or her skills, learning and other capacities,
human dignity, self-esteem and self-confidence!'®

As a result, the philosophical foundations
underpinning all five aims of education, as set out
in Article 29 (1) of the CRC, must not only pave
the way for ‘the realization of the child’s human

193 General Comment No. 1: The Aims of Education (Doc. CRC/
GC/2001/1.) (CRC General Comment 1) para. 1.

194 Ibid., para. 9.

195 Ibid., para. 2.

196 Ibid., para. 2.

dignity and rights'"” but also be implemented in
such a way as to cover all the component parts of
education, including, for example, the physical,
intellectual, emotional, social and practical
elements in a balanced way."® This may require a
multidisciplinary approach, involving schools, the
family and the community, especially in relation to
promoting such ethical values as peace, tolerance
and respect for the environment.’® Hence, the
function of the aims of education is not only to
ensure states provide an education system that

is simply accessible, especially at primary and
secondary levels, but also one which guarantees
enjoyment of ‘the individual and subjective right
to a specific quality of education’?® as required to
fulfil the specified aims.

The above aims reflect the importance of
education to both the individual and the state.
As stipulated by international law, they do not
exclude others, and additional aims of education
may be determined by the state, so long as those
aims do not contradict or contravene international
standards. Further, simply recognizing the
importance of the aims of education is not
sufficient without focusing on how their
implementation should underpin all aspects of
state education systems, from the curriculum, to
teacher training, pedagogies, and so on.

It is important to note that states are not free

to pick and choose one or more of the stated

aims of education, they must all be incorporated
into the state education system. However, a

state may prioritize certain aims over others,
depending on context. For example, a state may
prioritize economic development as a primary
aim of education, however, an education system
focused solely on this aim would run afoul of IHRL.
The Committee on the Rights of the Child further

197 Ibid., para. 1.
198 Ibid., para. 12.
199 Ibid., para. 13.
200 lbid., para. 9.
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specifies that the sole aim of education should not
be simply to teach such basic skills as ‘only literacy
and numeracy’®' but also such skills as would
empower a child to grow into a well-rounded
person capable of creativity, maintaining healthy
relationships, positively resolving conflict and a
host of other attributes needed to successfully
pursue life goals.2*

This means, for example, that a state’s education
policy cannot foreground an education system
that renders schools as little more than exam
factories, narrowly focused on literacy and
numeracy at the expense of developing aspects
such as students’ cultural identity, critical thinking,
and understanding of human rights.

However, it is important to remember that

the aims of education also depend on other
perspectives and contexts than simply state
priorities. For example, parents’ perspectives
and priorities for their children’s education may
conflict with the state, and international law seeks
to balance these perspectives such that parents
may enjoy their parental freedoms, as set out
under international law, in tandem with the aims
of education prioritized by the state (for further
information on this, see section 3.7).

Lastly, the aims of education will, in all likelihood,
change as a child progresses through the system.
For example, at the primary levels the aims

will be based around mastering foundational
reading, writing and mathematics, whereas at

the secondary and tertiary levels of education,
education may become more skills-based in order
to prepare for the transition to the working world.

201 Ibid., para. 9.
202 Ibid.

3 Box 3.1 Further information:
The four pillars of learning

In 1996, the International Commission on
Education for the Twenty-first Century, chaired

by former European Commission President
Jacques Delors, proposed in Learning: The Treasure
Within®*® the four pillars that are the foundations
of education: learning to be, learning to know,
learning to do, and learning to live together.

The four pillars of learning set out a vision of
educational goals and are related to the aims of
education as set out in international law.

Learning to know, by combining a sufficiently broad
general knowledge with the opportunity to work

in depth on a small number of subjects. This also
means learning to learn, so as to benefit from the
opportunities education provides throughout life.

Learning to do, in order to acquire not only an
occupational skill but also, more broadly, the
competence to deal with many situations and

work in teams. It also means learning to do in the
context of young peoples’ various social and work
experiences which may be informal, as a result of the
local or national context, or formal, involving courses,
alternating study and work.

Learning to live together, by developing an
understanding of other people and an appreciation
of interdependence - carrying out joint projects and
learning to manage conflicts - in a spirit of respect for
the values of pluralism, mutual understanding and
peace.

Learning to be, so as better to develop one’s
personality and be able to act with ever greater
autonomy, judgement and personal responsibility.
In that connection, education must not disregard
any aspect of a person’s potential: memory,
reasoning, aesthetic sense, physical capacities and
communication skills.?**

For more information on the four pillars of
learning, see: Zhou Nanzhao. 2000. Four ‘Pillars of
Learning’ for the Reorientation and Reorganization of
Curriculum: Reflections and Discussions

203 Delors, J. 1996. Learning: the treasure within: report to UNESCO
of the International Commission on Education for the Twenty-first
Century. Paris. UNESCO.

204 Ibid., p.37.
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3.3 Non-discrimination and
equality in education

All human beings are born free and equal in dignity
and rights’

— Avrticle 1, Universal Declaration of Human Rights

Human rights are universal rights and as

such apply to everyone equally and without
discrimination. The stark reality is, however, that

a significant number of children miss out on
education due to discrimination. Discrimination
occurs most obviously in terms of accessing
education (see section 3.4). For example,

girls can face gender-based barriers such as

child marriage, pregnancy, and gender-based
violence which often prevent them from going

to school or contribute to them dropping-out

of school. People with disabilities often face

literal accessibility issues, such as a lack of ramps
or appropriate school transportation, making

it incredibly difficult to get to school. Migrants
often face administrative barriers that prevent
them from enrolling, effectively barring them
from education systems. However, discrimination
also occurs within education systems. This may
manifest as certain groups receiving an inferior
quality of education compared with others,

for instance, the quality of education in urban
schools tends to be higher than that found in rural
areas. Discrimination also occurs after education
where different groups of people are not able to
draw the same benefits from their schooling, for
instance, educated boys tend to leave school with
higher wage potential than equivalently educated
girls.

Non-discrimination and equality provisions found
in IHRL exist to ensure that the principle that
human rights are universal is applied in practice.
Non-discrimination and equality are not abstract
concepts under IHRL. They are fully elaborated

human rights that have been developed over
decades to address the discrimination that
people face on a day-to-basis, including the issues
briefly outlined above. This is especially true of
education where the rights to non-discrimination
and equality have been applied to the right to
education across numerous human rights treaties,
including an entire treaty dedicated to the issue:
the UNESCO CADE. This section explains what

the rights to non-discrimination and equality are
and how they apply to the right to education,
including with respect to specific marginalized
groups. It is this normative content that is

subject to states’legal obligations to eliminate
discrimination and bring about substantive
equality in education as outlined in Chapter 4,
section 4.2.b.i.

It should be said that despite the strength of
non-discrimination and equality law, eliminating
discrimination and inequalities is one of the
biggest challenges that individual states and

the international community face. This was
acknowledged in 2015 when the international
community vowed to ‘leave no one behind-.
Discrimination and inequality in education can
and must be addressed by measures directed at
education, however, discrimination and inequality
are often deeply ingrained within societies

and states must also address their root causes.
Discrimination and inequality are cross-cutting
issues—those who are discriminated against in
education also tend to be discriminated against
when it comes to the enjoyment of other human
rights. States must therefore, apply the totality
of IHRL as well as achieve their commitments to
the Sustainable Development Agenda in order to
eradicate discrimination and inequality once and
for all.
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Q Box 3.2 Further reading: Non-
discrimination and equality law

Interights. 2011. Non-Discrimination in International
Law: A Handbook for Practitioners.

3.3.aTherights to non-
discrimination and equality

The rights to non-discrimination and equality exist
across various human rights treaties.

First and foremost, the rights to non-
discrimination and equality are guaranteed by the
International Bill of Rights, the foundation of IHRL,
which consists of: the UDHR,?* the International
Covenant on Civil and Political Rights (1966,
ICCPR),%*¢ and the ICESCR.

The UDHR proclaims in its first article that:‘All
human beings are born free and equal in dignity
and rights’and goes on to state that:‘Everyone is
entitled to all the rights and freedoms set forth in
this Declaration, without distinction of any kind:?%
Article 7 provides for both equality before the law
and equal protection of the law.

ICCPR includes both a non-discrimination

and equality clause that applies across the

entire convention?® (‘accessory’ or ‘dependent’
provisions) and a free-standing (or‘autonomous’)
non-discrimination clause that prohibits
discrimination across all rights guaranteed in law,
not just the ones contained within ICCPR). It reads:

205 UDHR Article 1.

206 International Covenant on Civil and Political Rights (adopted 16
December 1966, entered into force 23 March 1976) 999 UNTS
171 (ICCPR).

207 UDHR Article 2.

208 ICCPR Article 2 (2).

All persons are equal before the law and are
entitled without any discrimination to the equal
protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all
persons equal and effective protection against
discrimination on any ground such as race,
colour, sex, language, religion, political or other
opinion, national or social origin, property, birth
or other status.?®®

ICESCR guarantees equality and non-
discrimination in relation to all economic, social,
and cultural rights, " including the right to
education. CESCR defines discrimination as:

any distinction, exclusion, restriction or
preference or other differential treatment that
is directly or indirectly based on the prohibited
grounds of discrimination and which has the
intention or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal
footing, of Covenant rights.?"!

CESCR has interpreted non-discrimination to
include a prohibition of both direct and indirect
discrimination:?'?

® direct discrimination is when a person, on
account of one or more of the prohibited
grounds, is treated less favourably than
someone else in comparable circumstances

® indirect discrimination is when a practice, rule,
policy, or requirement is outwardly neutral but
has a disproportionate impact upon a particular

group

209 ICCPR Article 26.

210 ICESCR Article 2 (3).

211 CESCR. 2009. General Comment 20: Non-discrimination in
Economic, Social and Cultural Rights (Art. 2, Para. 2 of the
Covenant) (Doc. E/C.12/GC/20.) (CESCR General Comment 20)
para. 7.

212 CESCR General Comment 20 para. 10.
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A distinction is also made between formal or de
jure discrimination, that is discrimination that
exists in states’legal and policy frameworks, and
substantive or de facto discrimination, which is
discrimination experienced in practice, usually
by groups who have suffered from historical or
persistent prejudice.?'? States have obligations
to eliminate both, including through the use of
positive discrimination measures (or ‘affirmative
action’).

In addition to the International Bill of Rights
which applies to everyone, there are human
rights treaties that apply to specific groups of
people. These are known as ‘thematic’ treaties.
These treaties are important because they deal
with the specific forms of discrimination that
marginalized groups often face. Their normative
content is therefore highly specific. Two of these
thematic treaties focus exclusively on eliminating
discrimination against specific groups:

e Convention on the Elimination of All Forms of
Discrimination against Women (1979, CEDAW)*'*

® International Convention on the Elimination
of All Forms of Racial Discrimination (1965,
ICERD)?'

The other relevant thematic treaties deal with the
human rights of specific groups, including how
non-discrimination and equality applies to each
group, but tend to have a wider normative scope.
A common feature of these treaties is to provide
for non-discrimination and equality clauses that
apply across all substantive provisions of a treaty
(as ICESCR and ICCPR do) where the substantive

213 CESCR General Comment 20 para. 9.

214 Convention on the Elimination of All Forms of Discrimination
against Women (adopted 18 December 1979, entered into force
3 September 1981) 1249 UNTS 13 (CEDAW) Articles 1-5. See
Chapter 2, section 2.2.a for further information.

215 International Convention on the Elimination of All Forms of
Racial Discrimination (adopted 21 December 1965, entered into
force 4 January 1969) 660 UNTS 195 (ICERD) Articles 1-3.

provisions are adapted to the specific challenges
the subject group faces. These treaties include:

e Convention on the Rights of the Child (1989,
CRC)Z]&

e Convention on the Rights of Persons with
Disabilities (2006, CRPD)?"”

® International Convention on the Protection of
the Rights of All Migrant Workers and Members
of Their Families (1990, ICRMW)2'8

e Convention relating to the Status of Refugees
(1951, Refugee Convention)?'

Regional human rights treaties also guarantee the
rights to non-discrimination and equality.?*

216 CRC Article 2.

217 Convention on the Rights of Persons with Disabilities (adopted
13 December 2006, entered into force 3 May 2008) 2515 UNTS 3
(CRPD) Articles 4-6 and 12.

218 International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (adopted 18
December 1990, entered into force 1 July 2003) 2220 UNTS 3
(ICRMW) Article 1 (1).

219 Convention Relating to the Status of Refugees (adopted 28 July
1951, entered into force 22 April 1954) 189 UNTS 137 (Refugee
Convention) Article 3.

220 Articles 2 African (Banjul) Charter on Human and Peoples’
Rights; Articles 3 African Charter on the Rights and Welfare of
the Child; Articles 2 Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa; Articles
2 African Youth Charter; Article 3 Arab Charter on Human
Rights; Article 2 ASEAN Human Rights Declaration; Article 14,
European Convention on Human Rights; Article 21, Charter of
Fundamental Rights of the European Union; Article 3 Additional
Protocol to the American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights.
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3 Box 3.3 Further information: Who is
protected under non-discrimination
and equality law?

IHRL expressly prohibits discrimination on the basis
of various grounds (or ‘classes’).??' These are: race,
colour, sex, language, religion, political or other
opinion, national, ethnic, or social origin, property,
birth, disability, and other status.

However, as CESCR point outs, this list is non-
exhaustive, noting: ‘The nature of discrimination
varies according to context and evolves over
time!?2The inclusion of ‘other status’allows

for flexibility in identifying and capturing
discrimination that is akin to discrimination based
on express grounds.

According to CESCR, other statuses may also
include: age, nationality, marital and family status,
sexual orientation and gender identity, health
status, place of residence, and economic and social
situation.??

3.3.b The equal right to education

The interaction of equality and non-discrimination
and right to education clauses in human rights
treaties?* mean that non-discrimination and
equality apply across the entirety of the normative
scope of the right to education. This includes

in relation to access to all levels and types of
education as well as the quality of education (see
sections 3.4, 3.5 and 3.6 respectively for further
information on both topics).

The application of non-discrimination and
equality is evident in the wording of many right
to education provisions. For instance, the right to
primary education reads: ‘Primary education shall
be compulsory and available free to all' [emphasis
added]. The elements of compulsory and free

to all underscore that cost and practices such

221 See CESCR General Comment 20 paras. 15-35.

222 Ibid., para. 27.

223 Ibid., paras. 27-35.

224 See Chapter 2 for a list of right to education provisions.

as child marriage and child labour, are known
discriminatory barriers that prevent children from
participating in education. IHRL also provides for
fundamental education (see section 3.5.f), which is
education for those who have missed the whole or
part of their primary education, further reflecting
concerns about who gets left out of education

and how to ameliorate the negative effects of
discrimination.

Another example of the cross-cutting effect of
non-discrimination and equality on the right

to education is that, under IHRL, education is
conceptualized as a key means to eliminate
discrimination, not just through ‘educational
measures’?? but that non-discrimination and
equality should undergird education. ICESCR
states that one of the aims of education is to:
‘enable all persons to participate effectively in

a free society, and to, ‘promote understanding,
tolerance and friendship among all nations and
all racial, ethnic or religious groups'?? For further
information on how education can be used to
tackle discrimination and inequality, see sections
on the aims of education (3.2) and human rights
education (3.6.b.i).

However, even when the wording of a provision
does not explicitly or implicitly reflect concerns
about discrimination and inequality, each
provision must be read as if non-discrimination
and equality apply. In practice this means that
states must consider the potential discriminatory
effects of any measures they may take to
implement the right to education.?”

Despite the clear prohibition of discrimination
under IHRL, it remains one of the biggest
challenges in ensuring that everyone enjoys
the right to education. Given the enduring

225 See Chapter 6, section 6.4.c on educational measures required
for the domestic implementation of the right to education.

226 ICESCR Article 13 (1).

227 See Chapter 4, section 4.2.b.ii for further information on states’
legal obligations related to non-discrimination.
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pervasiveness of the problem, there is an entire
treaty dedicated to the issue: the UNESCO CADE.
CADE sets out what constitutes discrimination in
education, including the following practices:**®

® depriving access to education
e providing education of inferior quality

® establishing or maintaining segregated
educational systems or institutions, unless they
are gender segregated, for linguistic or religious
groups, and are non-exclusionary and are of the
same quality as comparable institutions, and
conform to minimum education standards

e inflicting undignified conditions

It also clarifies the unequal treatment that does
not amount to unlawful discrimination:

® the establishment and maintenance of gender
segregated education systems or institutions
provided that the equivalent access is
guaranteed, that qualified teaching staff are of
the same standard, that school buildings and
classrooms and equipment are of the same
quality, and that there is opportunity to study
the same subjects

® the establishment and maintenance of separate
education systems or institutions for religious
or linguistic reasons, provided that participation
is optional, and that the institution meets
standards set by the state

e the establishment and maintenance of any
private school so long as they are not set-up
to exclude any group and that such schools
are complementary to public ones and meet
standards set by the state

228 CADE Article 1.

The rest of CADE elaborates the legal obligations
of states to eliminate discrimination in education
and are set out in the Chapter 4, section 4.2.b.ii.

3.3.c Special protections of the right
to education of marginalized groups

Figure 3.2: Examples of marginalized groups

O ,ﬂ. fi
girls and women

and others

International and regional human rights treaties
apply the rights to non-discrimination and
equality to the right to education of specific
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marginalized groups. Marginalized groups

are those who have suffered prolonged and
historical discrimination, usually, but not
exclusively, on the basis of identity (gender, for
example), characteristics (ethnicity, race), or
circumstance (refugees, migrants, IDPs). A feature
of marginalisation is that those it affects are very
likely to be subject to multiple, compound, or
intersectional forms of discrimination (see box
3.4). Human rights treaties seek to address the
entrenched marginalisation that occurs as a result
of ‘systemic’ discrimination:

discrimination against some groups is pervasive
and persistent and deeply entrenched in social
behaviour and organization, often involving
unchallenged or indirect discrimination. Such
systemic discrimination can be understood as
legal rules, policies, practices or predominant
cultural attitudes in either the public or private
sector which create relative disadvantages for
some groups, and privileges for other groups. %

Thematic human rights treaties that apply to
marginalized groups address discrimination
regarding the subject group of the treaty. All such
treaties prohibit discrimination and require states
to eliminate discrimination, identify the most
common barriers, and set out states obligations
to eliminate these barriers and bring about de jure
and de facto equality.

In order to bring about de jure equality, states
must eliminate discrimination that exists in

law and policy. However, in order to bring

about de facto equality, states must eliminate
discrimination that exists in practice. This can
require the use of special temporary measures,
which the CCPR describes as those measures
necessary to ‘diminish or eliminate conditions
which cause or help to perpetuate discrimination

229 CESCR General Comment 20 para. 12.

prohibited by the [ICCPR]/%° Such activities must
be discontinued once the intended equality
outcomes are achieved.

The following sections cover some examples
of how thematic treaties address the right to
education of commonly discriminated against
marginalized groups: girls and women, people
with disabilities, and migrants. This list is non-
exhaustive.

I Box 3.4 Definition: Types of
discrimination

Multiple discrimination occurs when a person is
discriminated against on one ground in a certain
situation and a different ground in another
context. For example, an Indigenous girl may
face discrimination on the basis of her gender in
one context and in another situation she may be
subject to racial discrimination.

Compound discrimination is discrimination

on two or more grounds occurring at the same
time. For example, an indigenous girl may suffer
discrimination on the basis of her gender and
race simultaneously. As a result, she suffers an
exacerbated and distinct form of discrimination.

Intersectional discrimination refers to a situation
where several grounds operate and interact with
each other at the same time in such a way that they
are inseparable.

3 Box 3.5 Further information:
The heterogeneity of groups

Although thinking about ‘groups’ can be helpful,
groups are often heterogeneous. For instance,
the group ‘women and girls, composed of half the
world’s population, is highly diverse. It includes
women and girls from low and high-income
backgrounds, girls with impairments, Indigenous
girls, girls living in rural and urban areas, etc.

230 UN Human Rights Committee (CCPR). 1989. General Comment
18: Non-discrimination (Doc. HRI/GEN/1/Rev.1 at 26 (1994).)
(CCPR General Comment 18) para. 10.
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and any combination thereof. Each girl therefore
experiences discrimination and inequality in a
unique way depending on her identities and other
environmental factors.

Furthermore, having a group or multiple identities
must not hide the fact that everyone has an equal
right to education. This requires all stakeholders to
ensure that the entire education system is inclusive.

[ Box 3.6 Definition: Inclusive
education

Article 24 of the Convention on the Rights of
Persons with Disabilities (2006) enshrines in

law the right to ‘inclusive education’ Although
inclusive education is commonly associated with
the education of people with disabilities, it is in
fact, applicable to all learners. The Committee on
the Rights of Persons with Disabilities in General
Comment 42" has clearly defined inclusive
education as a human right of every learner and
elaborates the model of inclusive education.

Inclusive education is based on the principle that
all children should learn together, regardless

of difference. Inclusive education recognizes

the capacity of every person to learn and
acknowledges that each person has different
strengths, requirements, and learning styles.
Inclusion, therefore, takes an individualized
approach with curricula, teaching, and learning
methods that are flexible and adaptable. By taking
into account differences among learners, inclusive
education promotes respect for, and the value

of, diversity and seeks to combat discriminatory
attitudes both in the classroom and society.

Inclusive education addresses the specific

barriers people face in enjoyment of their right to
education, through supports and accommodations,
and ensures their effective access to education and
the fulfilment of their individual potential on equal
terms with other students within a participatory
learning environment.

231 UN Committee on the Rights of Persons with Disabilities (CRPD).

General Comment—Atrticle 24: Right to inclusive education (Doc.
CRPD/C/GC/4.) (CRPD General Comment 4).

g Box 3.7 Further reading: Inclusive
education

UNESCO. 2017. A Guide for ensuring inclusion and
equity in education.

UNESCO. 2008. Inclusive Dimensions of the Right to
Education: Normative Bases, Concept Paper

3.3.c.iWomen and girls

The human rights of women and girls are
protected by the Convention on the Elimination of
All Forms of Discrimination against Women (1979,
CEDAW) which has several provisions related

to eliminating discrimination and achieving
substantive equality:

Article 2 sets out the legal and policy
measures states should undertake to eliminate
discrimination against women.

Article 3 requires states to take all appropriate
measures in the political, social, economic, and
cultural fields to ensure that women can exercise
and enjoy their human rights and fundamental
freedoms on a basis of equality with men.

Article 4 permits temporary special measures

to accelerate de facto equality between men
and women, as long as these measures do not
maintain unequal or separate standards, and are
discontinued when the objectives of equality of
opportunity and treatment have been achieved.

Article 5 requires states to take appropriate
measures to eliminate gender stereotyping,
prejudices, discriminatory cultural practices, and
all other practices which are based on the idea of
the inferiority or the superiority of either of the
sexes or on stereotyped roles for men and women.
It also requires states to ensure that family
education includes a proper understanding of
maternity as a social function and the recognition
of the roles of men and women in the upbringing
of their children.
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Article 10 sets forth the normative content in
relation to the elimination of discrimination
against women and ensuring equal rights with
men in the field of education, which includes:
the same conditions for career and vocational
guidance, access to studies, and achievement of
diplomas at all educational levels, both in urban
and rural areas which includes:

e the same conditions for career and vocational
guidance, access to studies, and achievement of
diplomas at all educational levels, both in urban
and rural areas

® the same quality of education, including: access
to the same curricula, examinations, school
premises and equipment, and teaching staff
with qualifications of the same standard

® the elimination of any stereotyped concept of
the roles of men and women by encouraging

coeducation, the revision of textbooks and
school programmes, and the adaptation of
teaching methods

® the same opportunities to benefit from
scholarships and other study grants

® the same access to programmes of continuing
education, including literacy programmes,
particularly those aimed at reducing the gender
gap in education

e the reduction of female student drop-out rates
and programmes for girls and women who have
left school prematurely

® the same opportunity to participate in sports
and physical education

® access to educational information on health,
including advice on family planning

3 Box 3.8 Further information: Common barriers women and girls face in enjoying the right
to education and the measures states can take to eliminate them

Despite significant progress in recent years, women and girls continue to face multiple barriers based on gender and
its intersections with other factors, such as age, ethnicity, poverty, and disability, in the equal enjoyment of the right
to quality education. This includes barriers, at all levels, to access quality education and within education systems,

institutions, and classrooms, such as, among others:

Harmful gender stereotypes and wrongful gender stereotyping

-gender stereotype: generalized view or preconception about attributes or characteristics that are or ought to be

possessed by, or the roles that are or should be performed by women and men.*2 A gender stereotype is ‘harmful’
when it limits women'’s and men’s capacity to develop their personal abilities, pursue their professional careers and
make choices about their lives and life plans.?*®

-gender stereotyping: practice of ascribing to an individual woman or man specific attributes, characteristics or roles
by reason only of her/his membership in the social group of women or men. Gender stereotyping is wrongful when it
results in a violation of human rights and fundamental freedoms.

Harmful gender stereotypes and wrongful gender stereotyping affects girls before they step into a classroom and even
prevent them from going to school. For example, stereotypical views that girls are domestic, homemakers, and caregivers
may lead families to question the point of sending their daughters to school if they are to become wives and mothets.

They can also affect girls within the school environment and can prevent them from accessing equal learning outcomes
and career opportunities. For example, stereotypes about the different physical and cognitive abilities of girls and

boys, lead to certain school subjects and teaching methods being gendered. Boys are considered better suited to
sciences, technology, engineering, maths (STEM) as well as sports, whereas girls are considered better suited to the

232 R.J.Cook and S. Cusack, 2010. Gender Stereotyping. Transnational Legal Perspectives, p. 9.
233 United Nations Office of the High Commissioner for Human Rights (OHCHR). 2013. Gender stereotyping as a human rights violation, p. 18.
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arts and humanities. Women are under-represented in the STEM fields and account for only 30% of researchers in the
world today.?** This has the effect of excluding girls and boys from certain subjects (sometimes certain subjects are
not even offered to female students) but also has a detrimental effect on girls'further educational and employment
opportunities, as girls and boys go on to study different subjects at university, where‘male’ subjects tend to lead to
more lucrative and influential careers. Gender inequality is then perpetuated through hiring practices that further
disadvantage women.

Child marriage and early and unintended pregnancy

Child marriage is a discriminatory practice often rooted in the notion that girls and women are inferior to men and
should conform to traditional gender stereotypes. Child marriage violates multiple human rights, including the right to
education. Children who get married are more likely to drop-out of school and children who are not in school are more
likely to get married.

Closely linked to child marriage, pregnancy and motherhood often have profound impacts on girls’education. Indeed,
pregnant girls are often banned from attending school and sitting exams, and mothers often lack access to bridging
programmes, which allow girls to resume their missed education, even though international law requires states to
provide fundamental education for those who have left school prematurely. Pregnancy and motherhood can also
occur independently from child marriage because of rape, which is particularly common during conflict and other
emergencies.

Did you know?

According to Girls Not Brides,** every year 15 million underage girls get married. Globally, it is estimated
that there are 720 million women alive today who were married before the age of 18—it represents 10%
of the world'’s population. Child marriage happens everywhere but is most prevalent in south Asia, sub-
Saharan Africa and Latin America and the Caribbean.

Statistics from the World Bank and International Center for Research on Women reveal that 10-30% of
parents, depending on country, reported that their child dropped out of secondary school due to child
marriage and/or pregnancy.?¢

Lack of inclusive and quality learning environments and inadequate and unsafe education infrastructure,
including sanitation

The learning environment has a great influence on girls’ attendance in school. If it is unsafe or not conducive for
learning, it can have a negative impact on the quality of education girls receive. Among the common barriers
related to the learning environment:

-curricula, learning materials and teaching methods (pedagogies) can sometimes be discriminatory against girls
-a culture of bullying
-school regulations and sexist dress codes

-lack of toilets, gender-segregated toilets, changing facilities, and access to safe drinking water may discourage
girls from attending school

-the lack of female teachers, which itself is a manifestation of the historical lack of access to education for women,
can create a learning environment that does not support girls’ retention in schools. Female teachers are more

234 Statistics on women in science from UNESCO Institute for Statistics (UIS).

235 See Girls Not Brides’ website http://www.girlsnotbrides.org/about-child-marriage/ (Accessed 25 September 2018).

236 Wodon, Q., Nguyen, M. C,, Yedan, A and Edmeades, J. 2017. Economic Impacts of Child Marriage: Educational Attainment Brief. Washington,
DC: The World Bank and International Center for Research on Women, p. 3.
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likely, for instance, to promote more girl-friendly learning, act as role models or to provide new and different role
models for girls.

Poverty

Poverty is the main factor determining whether a girl accesses education. Girls from poor families in sub-Saharan
Africa, Northern Africa, Western Asia, and Southern Asia are less likely than their male peers to attend school.*”
Indeed, not all families can afford to pay school fees (whenever direct or indirect), which represent an added
financial burden. Consequently, some families might be forced to select which of their children to send to school,
and in such cases, they are more likely to favour boys because of the low social and economic value placed on the
education of girls.

Gender-based violence against women and girls

Gender-based violence (GBV) against women and girls, is a form of discrimination and a human rights violation.
GBV can keep girls out of school temporarily or indefinitely, as well as leading to underperformance. See section
3.6.c.ii for more information.

Recommendations to overcome barriers for girls and women:
-integrate gender equality in education laws, education sector policies and throughout the planning processes

-expand girls'and women'’s literacy and access to formal and non-formal education and skills development
opportunities, including in science, technology, engineering and mathematics (STEM) as well as TVET

-ensure teachers are trained to transform teaching, learning and classroom practices to create safe and inclusive
learning environments that are gender-responsive

-improve the quality of education content by developing curricula and textbooks that are free from stereotypes
and bias and promote gender equality

For further information see:
RTE's page Women and girls http://www.right-to-education.org/girlswomen

UNESCO's page Education and gender equality https://en.unesco.org/themes/education-and-gender-equality

237 Global Education Monitoring Report. 2016. Policy Paper 27/Fact sheet 3: Leaving no one behind: How far on the way to universal primary
and secondary education?, p. 10.

3.3.c.ii People with disabilities accommodation and allows for the use of
measures that are, ‘necessary to accelerate

or achieve de facto equality of persons with
disabilities’ The CRPD also separately protects the
rights of women and children with disabilities,
recognizing the intersectional nature of the
discrimination faced by people with disabilities.

The human rights of people with disabilities are
enshrined in the Convention on the Rights of
Persons with Disabilities (2006, CRPD), which
includes a comprehensive free-standing non-
discrimination and equality clause,*® and which
requires states to provide for reasonable

238 CRPD Article 5.
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[ Box 3.9 Definition: Reasonable
accommodation

The CRPD defines reasonable accommodation
(sometimes also referred to as ‘reasonable
adjustments’) as:‘necessary and appropriate
modification and adjustments not imposing

a disproportionate or undue burden, where
needed in a particular case, to ensure to persons
with disabilities the enjoyment or exercise on an
equal basis with others of all human rights and
fundamental freedoms'?*°

Reasonable accommodation might include such
things as ensuring classrooms and libraries are
accessible to people with impaired mobility,
allowing students with dyslexia extra time to
complete coursework and exams, or ensuring
appropriate policies and procedures are in place
and actionable to guarantee the same access for
students with mental health support needs.

Reasonable accommodation should not be
understood as the only measure through which
states can ensure that people with disabilities

are not discriminated against. States must also
ensure that education systems are accessible to all.
Accessibility is a general duty to groups, whereas
reasonable accommodation is a specific obligation
to an individual.

For more information see: RTE's page Persons
with disabilities http://www.right-to-education.
org/issue-page/marginalised-groups/persons-
disabilities

Article 24 of the CRPD recognizes the right of
people with disabilities to education, without
discrimination and on the basis of equal
opportunity, the state having the obligation
to ensure an inclusive education system at

all levels, and lifelong learning. The right to
education of people with disabilities cannot
be understood without reference to ‘inclusive
education’ (see box 3.6). Inclusive education
takes on particular features in its application to
people with disabilities. It seeks to address the

239 CRPD Article 2.

specific barriers people with disabilities face in
enjoyment of their right to education, through
supports and accommodations, and ensures
their effective access to education and fulfilment
of their individual potential on equal terms with
other students within a participatory learning
environment.

I Box 3.10 Definition: Differences
between inclusion, integration, and
special education

Inclusion: a process that helps to overcome barriers
limiting the presence, participation and achievement
of learners

Integration: learners labelled as having ‘special
educational needs’ are placed in mainstream
education settings with some adaptations and
resources, but on condition that they can fit in with
pre-existing structures, attitudes and an unaltered
environment

Special education: classes or instruction designed for
students categorized as having special educational
needs**

The first part of Article 24 sets out the aims of an
inclusive education system:

e full development of human potential and sense
of dignity and self-worth, strengthening respect
for human rights, fundamental freedoms, and
diversity

e development of the personality, talents and
creativity of people with disabilities, as well as
their mental and physical abilities, to their fullest
potential

® enable persons with disabilities to participate
effectively in society

240 UNESCO. 2017. A Guide for ensuring inclusion and equity in
education, p.7.
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The second part addresses the various forms of
discrimination that people with disabilities often
face. It:

® prohibits exclusion from the general education
system and from free and compulsory
education

® provides that people with disabilities must be
able to access inclusive, quality, free primary
and secondary education in the communities in
which they live

® requires that states provide reasonable
accommodations and individualized support
measures

The third part requires states to take appropriate
measures to provide the learning of life and social
development skills to facilitate their full and equal
participation in education, for instance, facilitating
the learning of Braille and sign language.

The fourth part requires states to employ qualified
and trained teachers at all levels of education.

The fifth part requires states to ensure that people
with disabilities are able to access general tertiary
education, vocational training, adult education
and lifelong learning without discrimination and
on an equal basis with others.

3 Box 3.11 Further information:
Common barriers people with
disabilities face in enjoying the
right to education and the measures
states can take to eliminate them

People with disabilities often face significant ongoing
barriers to education, which include:

® lack of accessibility, both in terms of physically
inaccessible school buildings and unsuitable
learning materials

® discrimination and prejudice which prevents people
with disabilities from accessing education on equal
terms to others

* exclusion or segregation from mainstream school
settings (also referred to as ‘regular schools’),
particularly when students with disabilities are
effectively segregated in ‘special schools’

* inferior quality of education, including in
mainstream settings where children with disabilities
have been ‘integrated’into the existing non-
inclusive system

For further information see:

RTE's page Persons with disabilities http://www.right-
to-education.org/issue-page/marginalised-groups/
persons-disabilities

UNESCO. 2015. Monitoring of the Implementation
of the Convention and Recommendation against
Discrimination in Education (8th Consultation).
The Right to Education for Persons with Disabilities:
Overview of the Measures Supporting the Right to
Education for Persons with Disabilities reported on by
Member States

3.3.c.iii Refugees, migrants, and other
displaced persons

The right to education should be provided
irrespectively of the origin, nationality, or legal
status of learners.

I Box 3.12 Definitions: The different
categories of migrants

Migrant:‘any person who is moving or has moved
across an international border or within a State away
from his/her habitual place of residence, regardless
of 1. the person’s legal status (i.e. documented

or undocumented); 2. whether the movement is
voluntary or involuntary; 3. what the causes for the
movement are; 4. what the length of the stay is/?*'

Refugee: a person who, ‘owing to a well-founded fear
of persecution for reasons of race, religion, nationality,
membership of a particular social group or political
opinions, is outside the country and is unable or,

241 International Organization for Migration. 2011. Key Migration
Terms. https://www.iom.int/key-migration-terms (Accessed on
7 November 2018).
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owing to such fear, is unwilling to avail himself of the
protection of that country.?+

Asylum-seeker: a person who has moved across
borders in search of protection, is seeking
protection as a refugee, but is still waiting to have
his/her claim assessed.

Stateless person:‘a person who is not considered
as a national by any State under the operation of
its law.?** Even though statelessness might arise in
migratory situations, most stateless persons 'have
never crossed borders and find themselves in their
“own country ">

Internally displaced persons: ‘persons or groups
of persons who have been forced or obliged to
flee or to leave their homes or places of habitual
residence, in particular as a result of or in order to
avoid the effects of armed conflict, situations of
generalized violence, violations of human rights

or natural or human-made disasters, and who
have not crossed an international recognized State
border.?%

Although legal and immigration status is not
explicitly listed as a prohibited ground of

di

scrimination, several UN Human Rights treaty

bodies, such as the CESCR, %*¢ the Committee
on the Rights of the Child " have affirmed that
the rights under the right to education apply
to everyone, including non-nationals such as
refugees, asylum-seekers, stateless persons,

m

igrant workers and victims of international

trafficking, including in situations of return or

24

24

24

24

24

2 Refugee Convention (as applied through the Protocol relating
to the Status of Refugees).

3 Convention Relating to the Status of Stateless Persons (adopted
28 September 1954, entered into force 6 June 1960) 360 UNTS
117 (Statelessness Convention).

4 United Nations High Commissioner for Refugees (UNHCR).
2014. Handbook on Protection of Stateless Persons, p. 3.

5 UNHCR. 1998. Guiding Principles on Internal Displacement and

Kampala Convention. 2009.

CESCR. 2009. General Comment No. 20 para. 30.

7 CMW and CRC. 2017. Joint general comment No. 3 (2017) of the
Committee on the Protection of the Rights of All Migrant Workers
and Members of Their Families and No. 22 (2017) of the CRC on the
general principles regarding the human rights of children in the
context of international migration (Docs. CMW/C/GC/3-CRC/C/
G(C/22.) paras. 9 and 22.

(<)}

deportation to the country of origin, regardless of
legal status and documentation.

3 Box 3.13 Further information:
Rights of children in the context of
international migration

In their Joint General Comment on state obligations
regarding the human rights of children in the
context of international migration in countries of
origin, transit, destination, and return, the CRC and
the Committee on Migrant Workers (CMW) states:

The principle of equality of treatment requires

States to eliminate any discrimination against
migrant children and to adopt appropriate and
gender-sensitive provisions to overcome educational
barriers. This means that, where necessary, targeted
measures are needed, including additional language
education, additional staff and other intercultural
support, without discrimination of any kind. States
are encouraged to dedicate staff to facilitating access
to education for migrant children and to promoting
the integration of migrant children into schools.

In addition, States should take measures aimed at
prohibiting and preventing any kind of educational
segregation, to ensure that migrant children learn the
new language as a means for effective integration.
State efforts should include early childhood
education as well as psychosocial support. States
should also provide formal and non-formal learning
opportunities, teacher training and life skills classes.

States should develop concrete measures to foster
intercultural dialogue between migrant and host
communities and to address and prevent xenophobia
or any type of discrimination or related intolerance
against migrant children. In addition, integrating
human rights education, including on non-
discrimination, as well as migration and migrants’
rights and children’s rights, within education curricula
would contribute to preventing...xenophobic or any
form of discriminatory attitudes that could affect
migrants’ integration in the long term.**

248 CMW and CRC. 2017b. Joint general comment No. 4 (2017) of the

Committee on the Protection o 'For further information see: f the
Rights of All Migrant Workers and Members of Their Families and
No. 23 (2017) of the CRC on State obligations regarding the human
rights of children in the context of international migration in
countries of origin, transit, destination and return (Doc. CMW/C/
GC/4-CRC/C/GC/23.) paras. 62-63.
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In addition, migration-specific instruments also
contain provisions regarding the right to education
of certain categories of migrants (see chapter 2).

Q Box 3.14 Further reading on
refugees, migrants, and other
displaced persons

RTE’s background report for the 2019 Global
Education Monitoring Report on Migration and
Education. 2018. The status of the right to education
of migrants: International legal framework, remaining
barriers at national level and good examples of states’
implementation.

Refugees

The Convention relating to the Status of Refugees
(1951, Refugee Convention) and its Protocol
relating to the Status of Refugees (1967),%%°
contain specific provisions related to the right to
education of refugees and, to a certain extent,
asylum-seekers. Article 22 states that refugees and
their children should have the same treatment as
nationals with respect to elementary (‘primary’)
education.

With respect to other education levels, Article

22 (2) lays out a non-exhaustive list of measures
from which refugees should benefit preferentially
or at least not benefit any less than other non-
nationals in access to their studies, including

the recognition of foreign school certificates,
diplomas and degrees, the remission of fees and
charges, and the award of scholarships. As far as
education-related fees and charges are concerned,
Article 29 (1) lays out a specific legal obligation

to treat refugees the same as nationals. This
means that when read together with Article 22
(2), refugees shall benefit from the lowest fees any

249 Protocol relating to the Status of Refugees (adopted 31 January
1967, entered into force 4 October 1967) 606 UNTS 267.The
Protocol removes the temporal and geographic restrictions of
the Refugee Convention.

public educational institution may levy. Therefore,
when non-nationals benefit from lower fees and
charges, the same applies to refugees.

Mirroring the content of international refugee
law, Article 22 of the CRC protects the right to
education of refugee children and requires that
governments adopt appropriate efforts to cater
for the special needs of these children.?°

!| Box 3.15 Further reading: Right to
education of refugees

UNHCR. 2018. Left Behind Refugee Education in Crisis.
http://www.unhcr.org/59b696f44.pdf

UNESCO. 2017. Working papers on Education
Policy: Protecting the right to education

for refugees. http://unesdoc.unesco.org/
images/0025/002510/251076E.pdf

UNGA. 2018. Report of the Special Rapporteur on the
right to education (Doc. A/73/262). http://undocs.
org/A/73/262

Asylum-seekers

Pending the examination of their application for
international protection, asylum-seekers and their
children are protected under internal refugee law.
As applicants for international protection, they

are entitled to the protection of Article 22 and
Article 29 of the Refugee Convention and should
thus have the same treatment as nationals with
respect to elementary education. Article 22 of the
CRC s also relevant as it refers to both refugee and
asylum-seeking children.

If their application for international protection
succeeds - that means, if they are recognized
as refugees or granted international protection
under other humanitarian grounds — asylum-
seekers and their children will enjoy the same
protection as refugees. If their application for

250 CRC Article 22.
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asylum is rejected, they will be placed in the same
situation as undocumented migrants - unless
permission to stay is provided on whatever
grounds. In any case, rejected asylum-seekers still
enjoy the core content of the right to education,
as enshrined in international human rights
treaties; such rights being guaranteed to everyone
and not just those lawfully residing within the
territory of the state.

Stateless persons

The Convention relating to the Status of Stateless
Persons (1954) is based on the core principle that
no stateless person should be treated worse than
any foreigner who possesses a nationality. This
Convention stipulates that stateless persons must
be treated like nationals of the state with regards
to primary education. Article 22 affirms that the
states:‘shall accord to stateless persons the same
treatment as is accorded to nationals with respect
to elementary education; and they also:

shall accord to stateless persons treatment as
favourable as possible and, in any event, not

less favourable than that accorded to aliens
generally in the same circumstances, with respect
to education other than elementary education
and, in particular, as regards access to studies,
the recognition of foreign school certificates,
diplomas and degrees, the remission of fees and
charges and the award of scholarships.”’

Migrant workers and members of their families

Articles 12 (4), 30, 43 and 45 of the ICRMW protect
the right to education of migrant workers and
members of their families. In this regard, the CMW
affirmed, in its General Comment 2 on the rights
of migrant workers in an irregular situation and
members of their families, that:

251 Statelessness Convention Article 22.

Article 30 of the Convention protects the “basic
right of access to education” of all children of
migrant workers "on the basis of equality of
treatment with nationals of the State concerned.”
Article 30 also provides that access to public
pre-school educational institutions or schools
shall be without prejudice to the migration
status of the child concerned or parents of

the child. The Committee, in accordance with
Article 13 of the International Covenant on
Economic, Social and Cultural Rights, is of the
view that States parties must provide free and
compulsory primary education for all, including
children of migrant workers, regardless of

their migration status... Access to secondary
education by children of migrant workers

must be ensured on the basis of equality of
treatment with nationals. Accordingly, whenever
children who are nationals have access to free
secondary education, States parties must ensure
equal access by children of migrant workers,
irrespective of their migration status.??

At the regional level, Article 14 of the European
Convention on the Legal Status of Migrant
Workers (1997) is also worth mentioning, as it
protects the right to education of migrant workers
and their children.?3

Internally displaced persons

The UN Guiding Principles on Internal
Displacement®“ identify the rights relevant to
the needs and protection of internally displaced
persons (IDPs). Principle 23 emphasizes the fact
that all persons have the right to education and

252 CMW. 2013. General Comment No. 2: The rights of migrant
workers in an irregular situation and members of their families
(Doc. CMW/C/GC/2.) paras. 5-11 and 75-79.

253 European Convention on the Legal Status of Migrant Workers
(adopted 24 November 1977, entered into force 1 May 1983)
ETS 93.

254 OHCHR. 1998. Internally displaced persons: report of the
Representative of the Secretary-General, Francis M. Deng,
submitted pursuant to Commission on Human Rights resolution
1997/39, 11 February 1998.
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that: ‘the authorities concerned shall ensure that made to ensure the full and equal participation of
such persons, in particular displaced children, women and girls in educational programmes.
receive education which shall be free and
compulsory at the primary level. Education should
respect their cultural identity, language and
religion’ It also states that special efforts should be

At the regional level, the 2009 Kampala
Convention for the protection and assistance
of IDPs recognizes their right to education in its
Article 9 (2) (b).

Q Box 3.16 Further information: The ‘refugee crisis’

The expression ‘refugee crisis’ or ‘migrant crisis’is often used in European countries to refer to the increase in the
number of migrants and refugees arriving in Europe. This phenomenon, however, is a global issue, affecting all
continents. According to the United Nations High Commissioner for Refugees (UNHCR), 85 per cent of the world’s
displaced people are from developing regions, while Turkey, Pakistan, Uganda, Lebanon and the Islamic Republic
of Iran are the top refugee-hosting countries.?>

As of 2017, the number of forcibly displaced people worldwide was estimated at 68.5 million by UNHCR, including
40 million internally displaced persons, 25.4 million refugees and 3.1 million asylum-seekers.?* More than half of
the 25.4 million refugees were children (below 18 years of age).*” Refugee children are five times more likely to
be out of school compared to their global peers.>*® The higher the level of education, the less likely refugees are to
attend. In 2017:

+61% of refugee children were enrolled in primary school, compared to 92% globally**°
+23% of refugee adolescents were enrolled at secondary level, compared to 84% globally*°
In 2016:

+1% of refugee youth were enrolled at tertiary level, compared to 34% globally?*

According to data from the school year 2015-2016, more than half the world’s refugees live in towns and cities
rather than camps.?%? Historically, international donor support to education of refugees was channelled through
UNHCR and international NGOs and focused on education service provision within camps. However, it is now
widely acknowledged that donor-supported camp schools running outside of national education systems do not
provide a sustainable solution and that refugees should be included in national education systems.

Challenges faced by education systems in ensuring refugees’ and migrants’ right to education
Major barriers to education for refugees and migrants include:

Contextual and system level barriers:

-explicit policy to exclude refugees and migrants from national education systems (in some countries)

-administrative barriers, such as lack of identity papers or birth certificates required to enrol (see also the Section
3.4.c on administrative accessibility)

255 UNHCR. 2018. Global Trends: Forced Displacement in 2017, pp. 2-3.
256 Ibid.,, p. 2.

257 Ibid., p. 3.

258 UNHCR. 2018. Turn the Tide. Refugee Education in Crisis, p. 14.

259 Ibid.

260 Ibid.

261 UNHCR. 2017. Left Behind: Refugee Education in Crisis, p. 5.

262 UNHCR. 2016. Missing Out: Refugee Education in Crisis, p. 13.
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«limited school capacities, especially at secondary level, which requires more public expense and specialized
infrastructure and equipment

-the quality of education and its relevance for refugees
Household and school-level barriers:

-indirect and direct schooling costs, such as tuition fees, operational fees, exam fees, stationary, uniform and
transport costs

-distance to school and the lack of affordable and/or available transportation options, especially in remote areas
«security, xenophobia and intolerance, creating inhospitable or dangerous environments for children

-linguistic barriers and the need to learn a new language of instruction

-trauma and the lack of mental health resources to face extremely stressful events experienced by refugees
Recommendations for ensuring the right to education of refugees

Ensuring the right to education of refugees is a huge challenge, which can be nevertheless addressed by adopting
specific targeted policy measures:

-augmenting the supply of formal and accredited primary and secondary education, including through the
construction of school buildings. Increasing the number of schools also contributes to reducing distance to school
and has a dramatic effect on enrolments?

«providing available and free school transport to reduce distance to school

-using double shifts. This can expand the provision of education quickly and works by doubling the number of
pupils that can attend by splitting them into morning and afternoon shifts. However, this system, especially in
the evenings, has to ensure that children are safe on their way to school otherwise it could limit the participation
of refugees. Furthermore, double shifts imply doubling the number of teachers?* or placing an extra burden on
existing teachers which can have a negative impact on quality?®°

-providing non-formal education, if accredited, in order to expand access to education where formal alternatives
are not available.”® This includes distance learning and online courses.

-providing accelerated learning programmes (ALPs), in order to ensure a viable pathway towards formal learning
opportunities, for both children and adults?’

«providing financial support to refugee students and their families, including through conditional or unconditional
cash transfers

-developing alternative administrative procedures (e.g. placement testing and/or background paper supported
with a portfolio of evidence, which the individual is able to submit to the relevant authorities in case he/she
cannot provide the relevant documents).

-developing accreditation to determine where to place a refugee student in a new education system.
-providing specific and intensive language courses.
sincreasing teacher training.

For further information see: RTE's page Migrants, refugees and internally displaced persons http://www.right-to-
education.org/migrants-refugees-IDP

263 Burde, D. et al. 2015. What works to promote children’s educational access, quality of learning, and wellbeing in crisis-affected contexts, pp. 17-18.
264 Save the Children, UNHCR, and Pearson. 2017. Promising practices in refugee education: Synthesis Report, p. 19.

265 lbid.

266 Ibid., p. 16.

267 Burde, D. et al., op. cit., pp. 26-27.
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3.4 Access to education

The right to education requires that everyone
should be able to access quality education on
an equal basis with others and completely free
from discrimination (see section 3.3). Yet, out-
of-school and drop-out rates have remained
stubbornly high with marginalized groups being
disproportionately excluded from education.

International human rights law (IHRL) identifies
three components of accessibility: economic,
physical, and administrative accessibility. Each are
dealt with subsequently along with the measures
IHRL prescribes to for each component.

It should be noted that some accessibility

issues are related to the quality, acceptability, or
adaptability of education, for instance, when the
language of instruction differs from the child’s
mother tongue. These issues are dealt with in the
section concerning quality education at 3.6.

3.4.a Economic accessibility

Poverty, which disproportionately affects
marginalized groups, is the biggest barrier

to accessing education. In many countries,
particularly low and lower-middle income
countries, families often cannot afford to send
their children to school, leaving millions of school-
age children deprived of education. This lack of
education continues to disadvantage children into

adulthood, further perpetuating the poverty cycle.

As the CESCR has stated:

education is the primary vehicle by which
economically and socially marginalized adults
and children can lift themselves out of poverty
and obtain the means to participate fully in
their communities. Education has a vital role
in empowering women, safeguarding children
from exploitative and hazardous labour and
sexual exploitation, promoting human rights
and democracy, protecting the environment,

and controlling population growth. Increasingly,
education is recognized as one of the best
financial investments States can make.?®®

IHRL requires states to ensure that the right to
education is economically accessible, through two
primary measures: the introduction of free and
compulsory education and the reduction of drop-
out rates.

Did you know?

‘In low-income countries, out-of-school rates

are systematically higher than in lower-middle-
income, upper-middle-income and high-income
countries... For example, the primary out-of-school
rate is 19% in low-income countries and 3% in
high-income countries.?*° The gap grows as the
level of education increases—the upper secondary
out-of-school rate is 62% and 7% respectively.?”

3.4.a.i Free and compulsory education

According to IHRL, primary education shall be
compulsory and free of charge.?”' Secondary,
technical and vocational education and training,
and higher education shall be made progressively
free of charge.'Progressively free of charge’
means that while states must prioritize the
provision of free primary education, they also
have an obligation to take concrete steps towards
achieving free secondary and higher education’??

268 CESCR General Comment 13 para. 1.

269 UNESCO. 2017. Policy paper 32/ Fact sheet 44: Reducing global
poverty through universal primary and secondary education, p. 9.

270 lbid.

271 ICESCR Article 13 (2) (a); CRC Article 28 (1) (a); CADE Article 4 (a).

272 CESCR General Comment 13 para. 14. See Chapter 4, section
4.2.a for further information on progressive realization.
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3 Box 3.17 Further information: States
commit to free and compulsory
primary and secondary education

States have gone beyond their legal obligations to
provide free and compulsory education and have
committed, through the Sustainable Development
Goals (SDGs) to:‘ensure that all girls and boys
complete free, equitable and quality primary and
secondary education’ The SDG4-Education 2030
Framework for Action?” further clarifies that this
means to ‘ensure access to and completion of
quality education for all children and youth to at
least 12 years of free, publicly funded, inclusive and
equitable quality primary and secondary education,
of which at least nine years are compulsory'?#
Further, states are also encouraged to provide ‘at
least one year of free and compulsory pre-primary
education of good quality.?”>

Removing the economic barrier to education by
making it free is fundamental in guaranteeing
universal access. Lack of free education results in
an added financial burden on families, which may
come in the form of school fees (or other direct
fees) or indirect fees (whether voluntary or not)
such as for expensive school uniforms, exam fees,
security, school transportation, etc. Such fees,
‘constitute disincentives to the enjoyment of the
right and may jeopardize its realization. They are
also often highly regressive in effect.?¢

Economic barriers often interact with social and
cultural barriers to keep children out of school.
This is especially pronounced for girls where fees
are a direct barrier to school attendance, either
because families cannot afford these costs or the
costs may force families to select which of their
children to send to school. In such instances, it

273 See Chapter 5 for further information on the SDGs and
Education 2030.

274 Education 2030 Framework for Action (adopted 4 November
2015) para. 12.

275 lbid.

276 CESCR. 1999. General Comment No. 11: Plans of Action for Primary
Education (Article 14 of the Covenant) (Doc. E/C.12/1999/4.)
(CESCR General Comment 11) para. 7.

is usually boys who are favoured because of the
low social and economic value placed on the
education of girls. Girls who do not go to school
are more likely to be child brides and have early or
unwanted pregnancies.

In terms of the compulsory nature of primary
education, CESCR has elaborated that:

The element of compulsion serves to highlight
the fact that neither parents, nor guardians,
nor the State are entitled to treat as optional
the decision as to whether the child should
have access to primary education. Similarly, the
prohibition of gender discrimination in access
to education, required also by articles 2 and 3
of the Covenant, is further underlined by this
requirement. It should be emphasized, however,
that the education offered must be adequate in
quality, relevant to the child and must promote
the realization of the child’s other rights.?””

The connection between these elements should
also be noted. If primary education is to be
compulsory then it has to be free, otherwise
parents, particularly low-income parents, are put
in a situation where they are obliged to ensure
that their children attend school despite being
unable to pay for that schooling.?’®

Free and compulsory education is complemented
in IHRL by standards related to minimum age
requirements, notably in the areas of marriage
and employment. The ILO Minimum Age
Convention (1973)**stipulates that the minimum
age for employment shall be no lower than the
age at which compulsory education ends and, in
any case, no lower than fifteen. CEDAW and the

277 lbid., para. 6.

278 For further information on free and compulsory primary
education, see Tomasevski, K. 2001. Right to Education Primers
No. 2: Free and compulsory education for all children: the gap
between promise and performance.

279 Convention (No. 138) concerning Minimum Age for Admission
to Employment (adopted on 26 June 1973, entered into force
19 June 1976) 1015 UNTS 297.
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CRC provide that the minimum age of marriage
should be 18.This principle of alignment should
be applied to other practices, such as underage
conscription, and being subject to criminal liability
(and therefore possible imprisonment), as they
can also exclude children from the education
system. In many countries, minimum age
legislation is inconsistent with the obligation to
ensure free and compulsory education, too low, or
worse, inexistent.

3 Box 3.18 Further information: Global
challenges: Making the right to free
and compulsory education a reality
for all

Expanding the duration of free and compulsory
education in national legislation and aligning

legal frameworks with the legal requirements of
the right to education and the commitments of
SDG4-Education 2030 is one of the most important
challenges towards the full realization of the right
to education.

Statistics show that despite significant progress, as
of 2018, the right to free and compulsory primary
and secondary education is far from universal.?®'

The right to free education:

190 countries have legal provisions for free
primary education

- 161 countries have legal provisions for free
primary and secondary education

« the shortest legal duration of free education is
just five years

+ the longest legal duration of free education is
more than 15 years of free education

The right to compulsory education:

+ 191 countries have legal provisions for
compulsory education

280 For more information, see for example, the RTE's page Minimum
Age http://www.right-to-education.org/issue-page/minimum-
age (Accessed 25 September 2018).

281 Statistics from UNESCO Institute for Statistics (UIS) and UNESCO
Observatory on the Right to Education.

» the shortest legal duration of compulsory
education is also five years

» the longest legal duration of compulsory
education is 15 years

Public education is the most efficient way to
guarantee free and compulsory education. States
should therefore provide education, as a public
good, by ensuring investment and sufficient
resources. While IHRL recognizes the role of private
providers in education, such provision should
supplement public education and not supplant

it, particularly due to the adverse impact they can
have on the right to education.??

3.4.a.ii Measures to prevent children
dropping out of education and getting
children back into school

Access to education is not just a matter of getting
children into school, it is about keeping them there
so that they can benefit from education. As well

as providing for access through the provision of

free education, states must also institute targeted
measures to keep at-risk students from dropping
out of education. The CRC, for example, requires
states to: ‘[tlake measures to encourage regular
attendance at schools and the reduction of drop-out
rates.? Likewise CADE permits states to reduce or
forgive school fees and provide scholarships or other
forms of assistance to those who may need them.?®*
CEDAW also requires states to reduce the female
student drop-out rate.”®

States must ensure student retention through

a number of means but the first step is to make
sure that there are no barriers impeding access
to education. Different groups will face different
accessibility challenges and so states will have to

282 Singh, K. 2014. Report of the Special Rapporteur on the right
to education on State responsibility in the face of the explosive
growth of private education providers, from a right to education
perspective (Doc. A/69/402.) para. 96.

283 CRC Article 21 (1) (e).

284 CADE Article 3 (c).

285 CEDAW 10 (f) (f).
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monitor and identify both out-of-school children
and students at risk of dropping out, to analyze
and understand the barriers that they face,

and then determine the appropriate measures
required to get these students to stay in school.?¢
Such measures should take into consideration
the views, concerns, and experiences of relevant
stakeholders, including students, parents,
teachers, and the local community.

Along with economic accessibility issues, physical
accessibility issues (dealt with in section 3.4.b),
and administrative barriers (see section 3.4.c),
another common factor for students dropping out
of school is the lack of quality education. This may
include issues such as a lack of qualified teachers,
unsafe classrooms, lack of sanitation facilities,
among others. States must therefore ensure that
the education system is of acceptable quality

and that each school meets minimum quality
standards. See section 3.6 for further information
on quality education.

Targeted measures for groups at risk of dropping
out include:

e the provision of free school transportation

® grants and scholarships to address permissible
indirect fees that nonetheless constitute a
financial barrier to accessing education, for
example, stipends for school uniforms

e free school breakfasts and lunches, or feeding
programmes

e providing free textbooks and other learning
materials

® ensuring teachers are qualified

® banning child marriage and child labour in law
and in practice

e de-stigmatisation programmes

286 See Chapter 7 on monitoring for further information.

e anti-bullying and anti-violence measures

® psychosocial support and social and emotional
learning, particularly for children affected by
conflict or other emergencies

Did you know?

Reducing the indirect costs of education through
cash transfers to families, scholarships or incentives
to students is of key importance. In fact, '[a]
meta-analysis of 42 impact evaluation studies for
19 conditional cash transfer programmes in 15
countries showed that attendance increased by
2.5% in primary schools and by 8% in secondary
schools.?”

IHRL also requires states to provide education
for those who have dropped-out of education,
particularly primary education. This is known

as ‘fundamental education’ or ‘second chance
education’and is generally delivered to adolescent
and adults (explained in section 3.5.f). However,
in addition to providing fundamental education,
states must also ensure that students can re-
enter the general education system or access
programmes designed specifically for them.
CEDAW, for example, requires states to organize
programmes for girls and women who have left
school prematurely.?®® Examples of measures to
ensure that children who have dropped-out can
re-enter education include:

® re-entry programmes for girls who have given
birth

® provision of creche facilities for mothers who go
to school

e programmes for former child soldiers to
reintegrate back into education

287 UNESCO Institute for Statistics (UIS) and the Global Education
Monitoring (GEM) Report. 2017. Reducing global poverty through
universal primary and secondary education, p. 14.

288 CEDAW 10 (f).
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e informal education programmes
® remedial or catch-up classes
® waiving entry requirements

A final way states can increase access to education
for students from disadvantaged backgrounds is

to provide fellowships. ICESCR requires that:‘an
adequate system of fellowships shall be established,
which CESCR has stated:‘should be read with

the Covenant’s non-discrimination and equality
provisions;, and:‘should enhance equality of
educational access for individuals from disadvantaged
groups.?®® CADE also permits such an approach.”®

It should be noted, however, that scholarships and
fellowships should form part of a multipronged
approach to tackle accessibility issues and not be the
sole means. This is because such an approach does
nothing to improve the general quality of schools,
rather it moves (often relatively advantaged) children
from low quality schools to higher quality schools.

3.4.b Physical accessibility

CESCR states that physical accessibility is

an important element of making education
accessible, which it clarifies as meaning: ‘within
safe physical reach, either by attendance at some
reasonably convenient geographic location (e.g. a
neighbourhood school) or via modern technology
(e.g. access to a‘distance learning’ programme)?*!

Lack of physical accessibility is a particular
problem for those who live in rural areas where
schools may not be generally available. This

can lead to children having to walk, often
unsupervised, long distances, in sometimes
difficult conditions, to attend school or having to
take public transport. Both can expose children to
safety issues and can result in children being tired
when they get to school, because of having to get

289 CESCR General Comment 13 para. 26.
290 CADE Article 3 (c).
291 CESCR General Comment 13 para. 6 (b) (i).

up early and walk for some distance. These effects
are disincentives to attend school. States must,
therefore, address this by ensuring that schools
are available and accessible at all levels, and in
cases where they cannot, they must provide free
or subsidized, safe school transportation.

In some instances, schools may become temporarily
physically inaccessible, for instance, during
emergencies, particularly conflicts and insecurity
and natural disasters. States must evaluate the best
measures to ensure that students can still access
education, for instance, by setting up temporary
schools and ensuring that hazards such as landmines
are cleared or obviously marked.

Perhaps the group most affected by the physical
inaccessibility of schools is people with disabilities,
particularly those with physical impairments,
reduced mobility, and visual impairments. People
with physical impairments may not be able to get
to schools, for instance, because those schools that
are adapted may be far away, roads may be bumpy,
and school and public transportation may not be
adapted for use. It may also be the case that schools
themselves are not designed for universal access.
For instance, they may not be wheelchair-friendly or
corridors may not be wide enough.

The CRPD requires states to ensure that people with
disabilities can access an inclusive, quality, and free
primary education and secondary education on

an equal basis with others. Students must be able

to access education within the community in which
they live, which means the educational environment
must be reachable for people with disabilities,
including through safe transport.?*?

The Committee on the Rights of Persons with
Disabilities asserts that states should prevent the
building of future education facilities that are
inaccessible and should establish a monitoring
mechanism and timeframe for already existing

292 CRPD Article 24 (2) (b).
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education environments to be made accessible.
The Committee calls for states to commit to the
introduction of Universal Design. Universal Design
is defined in the CRPD?** and means the design

of products, environments, programmes, and
services to be usable by all people, to the greatest
extent possible, without the need for adaptation.

The Committee on the Rights of Persons with
Disabilities makes clear that it is not just the school
building that must be accessible, but the entire
education system including: information and
communication, assistive systems, curriculum,
education materials, teaching methods, assessment
and language and support services. The whole
environment must be designed in a way that fosters
inclusion of students with disabilities and guarantees
their equality throughout their education.?*

3.4.c Administrative accessibility

Administrative requirements for students to

enrol in schools, such as having to show birth
certificates, passports, or residency permits,
although not inherently discriminatory, may
nevertheless have indirect discriminatory effects.
This is because for some groups, notably refugees,
asylum-seekers, and other types of migrants (see
section 3.3.c.iii), such requirements are impossible
to fulfil, given that they have had to leave their
homes, leaving behind documents with no
chance of retrieval. Further, where migrants

are not disbarred from enrolling in education,
states should recognize the qualifications and
certificates of enrolling students such as they can
enter education at the appropriate level.

CADE prohibits any discrimination that may result
from administrative barriers, requiring states:

‘To abrogate any statutory provisions and any
administrative instructions and to discontinue

293 CRPD Article 2.
294 See CRPD General Comment 4 for further information.

any administrative practices which involve
discrimination in education’?*

3.5 Levels and types of education

The right to education is universal and as such
applies to all, irrespective of age. Education, as
conceptualized under international human rights
law (IHRL), is viewed as an ongoing, lifelong
process. However, under IHRL, rights-holders’
entitlements are different depending on the level
and type of education. IHRL prioritizes primary
education given its importance as the start of the
education process and for child development.
However, other levels and types of education are
not neglected by IHRL, which guarantees specific
entitlements at other levels, from secondary to
higher education, and other types of education,
including technical and vocational education and
adult education.

This section describes the normative content of
the right to education at each level and type of
education.

3.5.a Early childhood education

Early childhood education refers to the education
a child receives before entering primary school
and is generally split into two categories: early
childhood educational development (aged 0-2)
and pre-primary education (aged three until
reaching primary school age). Early education
programmes are focused on a‘holistic approach
to support children’s early cognitive, physical,
social and emotional development and introduce
young children to organized instruction outside
of the family context'?*® These programmes also
‘aim to develop socio-emotional skills necessary
for participation in school and society.?” Pre-

295 CADE Article 3 (a).
296 UNESCO and UNESCO Institute for Statistics., op. cit., para. 100.
297 lbid.
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primary education additionally aims to ‘develop
some of the skills needed for academic readiness
and prepare children for entry into primary
education.*®

Early childhood education is not an explicit right
under international law. However, the Committee
on the Rights of the Child has stated that it
interprets the right to education during early
childhood as beginning at birth and closely linked
to young children’s maximum development,
which is guaranteed in Articles 6 (2) and 29 (1) (a)
of the CRC.**

The Committee on the Rights of the Child also
highlights the importance of early childhood
education in terms of transition to primary
education and beyond:‘evidence demonstrates
the potential for quality education programmes
to have a positive impact on young children’s
successful transition to primary school, their
educational progress and their long-term social
adjustment.3%

International law does, however, explicitly
prohibit discrimination in access to all levels of
education, including early childhood education.’®!
This is important because disparities in child
development due to factors such as poverty,
which can lead to inequalities and discrimination
in education and other outcomes later in life,

can be significantly ameliorated through non-
discriminatory access to good quality early
childhood education. Special attention is
therefore to be given to vulnerable groups in

order to guarantee access and equal opportunities

to benefit from appropriate and effective services,
including programmes of education.3*

298 Ibid.

299 CRC. 2005. General Comment 7: Implementing Child Rights in
Early Childhood (Doc. CRC/C/GC/7.) (CRC General Comment 7)
para. 28.

300 CRC General Comment 7 para. 30.

301 CADE Article 2 (1); Convention on the Elimination of All Forms
of Discrimination against Women Article 1 (a).

302 CRC General Comment 7 paras.12 and 24.

In contrast, the entitlement to early childhood
care has been recognized in international law.
Article 18 (3) of the CRC states: ‘children of
working parents have the right to benefit from
child-care services and facilities for which they
are eligible. The Committee on the Rights of the
Child acknowledges that the traditional division
between ‘care’and ‘education’ has not always been
in the best interest of the child, and the need for
a‘coordinated, holistic, multisectoral approach to
early childhood’is required.>*

It should also be noted that state practice with
respects to early childhood education goes
considerably beyond legal requirements under
IHRL. This signifies that states themselves view
early childhood education as paramount and as
part of their obligations to provide education. This
trend is further evidenced by states’ commitment
to‘ensure that all girls and boys have access to
quality early childhood development, care and
pre-primary education so that they are ready for
primary education’ (target 4.2). This is particularly
true for pre-primary education in high income
countries where, according to the OECD, there is
near universal participation for at least one year
in early childhood education signalling progress
towards target 4.2. The OECD, however, notes that
‘significant inequities persist’in the participation
in early childhood education of children from
disadvantaged socioeconomic backgrounds.3*

:) Box 3.19 Further information: Early
childhood care and education

UNESCO'’s page Early childhood care and education
https://en.unesco.org/themes/early-childhood-
care-and-education

303 Ibid., para. 30.
304 OECD. 2018. Education at a Glance, p. 162.
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3.5.b Free and compulsory primary
education

Primary (or elementary) education is defined as
that:

typically designed to provide students with
fundamental skills in reading, writing and
mathematics (i.e. literacy and numeracy)

and establish a solid foundation for learning
and understanding core areas of knowledge,
personal and social development, in preparation
for lower secondary education. It focuses on
learning at a basic level of complexity with little,
if any, specialisation.®®

Children typically attend primary education from
ages 5-7 until the ages of 10-12, depending on the
national education system.

International law is strongest with respect to
primary education.* ICESCR states that: ‘Primary
education shall be compulsory and available free
to all’>*” Similarly, the CRC requires states: ‘Make
primary education compulsory and available
free to all’3°® CESCR has stated ‘the nature of this
requirement is unequivocal. The right is expressly
formulated so as to ensure the availability of
primary education without charge to the child,
parents or guardians.>®

305 UNESCO and UNESCO Institute for Statistics., op. cit., para. 120.

306 International Covenant on Economic, Social and Cultural
Rights Article 13 (2) (a); Convention on the Rights of the Child
Article 28 (1) (a); Convention on the Rights of Persons with
Disabilities Article 24 (2) (a) (b); Convention relating to the
Status of Refugees (as applied through the Protocol relating
to the Status of Refugees) Article 22 (1); UNESCO Convention
against Discrimination in Education Article 4 (a) (c); African
Charter on the Rights and Welfare of the Child Article 11 (3) (a);
African Youth Charter Article 13 (4) (a); Arab Charter on Human
Rights Article 41 (2); ASEAN Human Rights Declaration Article
31 (2); European Social Charter (revised) Article 17 (2); Charter
of Fundamental Rights of the European Union Article 14 (2);
Charter of the Organization of American States Article 49 (a);
Additional Protocol to the American Convention on Human
Rights in the Area of Economic, Social and Cultural Rights
‘Protocol of San Salvador’ Article 13 (3) (a).

307 ICESCR Article 13 (2) (a).

308 CRC Article 28 (2) (a).

309 CESCR General Comment 13 para. 7.

The unequivocal assertion that primary education
shall be free and compulsory makes it distinct from
states’ legal obligations with respect to all other
levels and types of education (see section 3.4.a.i).
For all other levels and types of education there

is no requirement that it must be compulsory

and while all other levels and types of education
should also be free, states are permitted to make
them progressively free,*'° whereas for primary
education the expectation is that free primary
education shall be immediately implemented.
These requirements are a reflection of the primacy
afforded to primary education under IHRL.

The importance of free and compulsory primary
education is further underlined by the fact that
ICESCR devotes an entire provision to those states
parties that have not been able to guarantee free
and compulsory primary education. Article 14
reads:

Each State Party to the present Covenant which,
at the time of becoming a Party, has not been
able to secure in its metropolitan territory or
other territories under its jurisdiction compulsory
primary education, free of charge, undertakes,
within two years, to work out and adopt a
detailed plan of action for the progressive
implementation, within a reasonable number of
years, to be fixed in the plan, of the principle of
compulsory education free of charge for all.

CESCR has provided guidance on formulating
national plans of action for the provision of free
and compulsory primary education in its General
Comment 11.3"

310 See Chapter 4, section 4.2.a for further information on
progressive realization.
311 CESCR General Comment 11.
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3.5.c Generally available and
accessible secondary education

Secondary education is composed of two levels:
lower secondary and upper secondary. The aim

of lower secondary (also known as junior high,
middle school, or simply secondary school), is
to‘lay the foundation for lifelong learning and
human development upon which education
systems may then expand further educational
opportunities.®'? Students typically enter lower
secondary from the ages of 10-13, with 12 being
the most common, and leave from ages 14-16.The
distinction between primary and lower secondary
education ‘coincides with the transition point in
the education system at which subject-oriented
instruction is emphasized.?'

Upper secondary (also known as senior high
school or high school) education is ‘typically
designed to complete secondary education in
preparation for tertiary education or provide
skills relevant to employment, or both.*'* Further
upper secondary education offers students ‘more
varied, specialized and in-depth instruction’®’
than at lower secondary level. They are more
differentiated, with an increased range of options
and streams available. Teachers are often highly
qualified in the subjects or fields of specialisation
they teach, particularly in the higher grades.*'¢
Upper secondary typically commences around
ages 14-16 and finishes ages 17-18.

Under IHRL no distinction is made between lower
and secondary education and no distinction is
made in terms of states’ obligations regarding

312 UNESCO and UNESCO Institute for Statistics., op. cit., para. 139.
313 Ibid,, para. 144.

314 Ibid., para. 162.

315 Ibid., para. 163.

316 Ibid.

each level 37 ICESCR provides that: ‘Secondary
education in its different forms, including
technical and vocational secondary education,
shall be made generally available and accessible
to all by every appropriate means, and in
particular by the progressive introduction of free
education’?'®

CESCR clarifies the specific elements of this
provision in its General Comment 13.‘Generally
available’means that secondary education is:
‘not dependent on a student’s apparent capacity
or ability and...will be distributed throughout
the State in such a way that it is available on

the same basis to all.>'* The requirement that
secondary be‘accessible’ requires states parties
to ensure that it is accessible to all on a non-
discriminatory basis, and that it is physically

and economically accessible. (See section 3.4

for further information on accessibility.) ‘Every
appropriate means’ requires states parties to
‘adopt varied and innovative approaches to the
delivery of secondary education in different social
and cultural contexts.3%

Unlike primary education, secondary education
is to be made progressively free. States must
therefore prioritize free primary education and
once it is achieved are obliged to take concrete
steps®”' to make secondary education free for
all. The wording of CRC's provision on secondary
education differs slightly to that of ICESCR,

317 International Covenant on Economic, Social and Cultural Rights
Article 13 (2) (b); Convention on the Rights of the Child Article
28 (1) (b); Convention on the Rights of Persons with Disabilities
Article 24 (2); UNESCO Convention against Discrimination
in Education Article 4 (a); African Charter on the Rights and
Welfare of the Child Article 11 (3) (b); African Youth Charter
Article 13 (4) (b); ASEAN Human Rights Declaration Article 31
(2); European Social Charter (revised) Article 17 (2); Additional
Protocol to the American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights ‘Protocol of San
Salvador’ Article 13 (3) (b).

318 ICESCR Article 13 (2) (b).

319 CESCR General Comment 13 para. 13.

320 lbid.

321 For further information on states’ legal obligations to take steps,
see Chapter 4, section 4.2.b.i.
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requiring states parties to additionally offer
‘financial assistance in case of need’3?

It should be noted that state practice seems to be
shifting towards providing for compulsory and
free secondary education, going beyond what is
required of states under IHRL. This is reflected in
the fact that states have agreed to strive towards
ensuring by 2030 ‘that all girls and boys complete
free, equitable and quality primary and secondary
education’under SDG4 of the Sustainable
Development Goals.

3.5.d Generally available and
accessible technical and vocational
education

Technical and vocational education and training
(TVET) includes formal, non-formal, and informal
learning concerning ‘those aspects of the
educational process involving, in addition to
general education, the study of technologies and
related sciences, and the acquisition of practical
skills, attitudes, understanding and knowledge
relating to occupations in various sectors of
economic and social life’32

TVET is part of both the right to education and
the right to work.3 Thus, Article 6 of the ICESCR
concerning the right to work states:

The steps to be taken by a State Party to the
present Covenant to achieve the full realisation
of this right shall include technical and
vocational guidance and training programmes,
policies and techniques to achieve steady
economic, social and cultural development
and full and productive employment under

322 CRC Article 28 (1) (b).

323 UNESCO Revised recommendation concerning Technical and
Vocational Education and Training (adopted November 2001)
para. 2.

324 UNESCO Recommendation concerning Technical and
Vocational Education and Training (adopted November 2015);
CESCR General Comment 13 para. 15.

conditions safeguarding fundamental political
and economic freedoms to the individual.

TVET, an important element of adult education,
lifelong learning, and integral to all levels of
education, can be an alternative to, or form part
of, secondary education:‘Secondary education
in its different forms, including technical and
vocational secondary education, shall be made
generally available and accessible to all by every
appropriate means, and in particular by the
progressive introduction of free education’3

According to CESCR General Comment 13, the
right to TVET:3?

® enables students to acquire knowledge and
skills which contribute to their personal
development, self-reliance, and employability
and enhances the productivity of their families
and communities, including the state’s
economic and social development

e takes account of the educational, cultural and
social background of the population concerned;
the skills, knowledge and levels of qualification
needed in the various sectors of the economy;
and occupational health, safety, and welfare

® provides retraining for adults whose current
knowledge and skills have become obsolete
owing to technological, economic, employment,
social, or other changes

® consists of programmes which give students,
especially those from developing countries,
the opportunity to receive TVET in other states,
with a view to the appropriate transfer and
adaptation of technology

e consists, in the context of ICESCR’s non-
discrimination and equality provisions, of
programmes which promote the TVET of
women, girls, out-of-school youth, unemployed

325 ICESCR Article 13 (2) (b).
326 General Comment 13 para. 16.
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youth, the children of migrant workers,
refugees, persons with disabilities, and other
disadvantaged groups

3 Box 3.20 Further information: TVET

UNESCO's page Skills for work and life https://
en.unesco.org/themes/skills-work-and-life

3.5.e Equally accessible higher
education

Higher education encompasses ‘all types of
education (academic, professional, technical,
artistic, pedagogical, long distance learning, etc.)
provided by universities, technological institutes,
teacher training colleges, etc., which are normally
intended for students having completed a
secondary education, and whose educational
objective is the acquisition of a title, a grade,
certificate, or diploma of higher education3¥”

I Box 3.21 Definition: Higher
education

Higher education is sometimes also referred to as
tertiary education, however there is a conceptual
distinction. Tertiary education encompasses

all post-secondary education, including some
technical and vocational education and training
(TVET) as well as higher education. UNESCO
provides the following definition: ‘Tertiary
education builds on secondary education,
providing learning activities in specialised fields
of education. It aims at learning at a high level of
complexity and specialisation. Tertiary education
includes what is commonly understood as academic
education but also includes advanced vocational
or professional education.*?® Accordingly, tertiary
education is an umbrella term that covers all post-
secondary education, including TVET and higher

327 World Declaration on Higher Education for the 21st Century
(adopted 9 October 1998) para. 2.
328 UNESCO and UNESCO Institute for Statistics., op. cit., para. 200.

education. However, as TVET covers all levels of
education, it is not exclusively tertiary. However,
within international human rights law, the term
tertiary education is generally not used. Rather,
the instruments refer to technical and vocational
education and training, and higher education.

As higher education is generally reserved for those
who have completed secondary education, a
majority of students at this level are adults. Higher
education programmes are often specialized and
aim to prepare students for specific professional
occupations. Such programmes may include

short courses as well as bachelor’s, master’s, and
doctoral degrees and are generally taught in or by
institutions such as universities and colleges.

The ICESCR provides that higher education ‘shall
be made equally accessible to all, on the basis

of capacity, by every appropriate means, and in
particular by the progressive introduction of free
education’3? CESCR explains in their General
Comment 13 that ‘the “capacity” of individuals
[is] assessed by reference to all their relevant
expertise and experience’33°

The stipulation that access to higher education
should be available on the grounds of capacity
takes into account that education at the higher
level may not be the pathway everyone wishes
to pursue post-secondary education, if they wish
to continue in education at all. It must be the
choice of the individual to continue on to higher
education, or to follow other forms of education,
e.g. technical education, apprenticeships or
vocational training, or to enter employment, as
they feel is best suited to their aims and ambitions.

329 ICESCR Article 13 (2) (c).
330 General Comment 13 para. 19.
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3 Box 3.22 Further information:
Higher education

UNESCO'’s page Higher education
https://en.unesco.org/themes/higher-education

3.5.f Fundamental education

Around the world, countless people have been—
and continue to be—denied their right to free and
compulsory primary education.

The right to free and compulsory primary
education is considered a‘minimum core
obligation’ of the right to education. Effectively,
primary education is prioritized given its
importance to the individual. Obligations to
realize primary education extend beyond
provision to primary school-aged students.

Under international law, states must also provide
education for all those who have missed all or part
of their primary education.

The UNESCO CADE®" obliges states parties:

‘To encourage and intensify by appropriate
methods the education of persons who have not
received any primary education or who have not
completed the entire primary education course
and the continuation of their education’.

The ICESCR goes further:‘Fundamental education
shall be encouraged or intensified as far as
possible for those persons who have not received
or completed the whole period of their primary
education’3*?

‘Fundamental education’ (also known as ‘second
chance education’) replaces primary education.
However, the right to fundamental education

is far broader in scope. The CESCR provides

the following interpretation of fundamental
education:

331 CADE Article 4 (c).
332 ICESCR Article 13 (2) (d).

It should be emphasised that enjoyment of the
right to fundamental education is not limited by
age or gender; it extends to children, youth and
adults, including older persons. Fundamental
education, therefore, is an integral component of
adult education and lifelong learning. Because
fundamental education is a right of all age
groups, curricula and delivery systems must be
devised which are suitable for students of all
ages.’*

The last point is crucial. As is the case for the
right to education more broadly, the elements

of availability, accessibility, acceptability,

and adaptability also apply to fundamental
education.3**This means that traditional
methods and practices of teaching child learners
(pedagogies) may need to be substituted for
methods and practices that are more appropriate
and respectful of adult learners and their already
accumulated knowledge and experience.

Both fundamental education and primary
education are intended to satisfy ‘basic learning
needs. However, it is important that the
distinction is clear. Primary education is delivered
to primary school-aged children, usually in formal
settings. Fundamental education, on the other
hand, is not age specific and therefore its delivery
must be adapted to the recipient, and is usually
delivered outside of the primary school system,
for example through non-formal educational
programmes. It should be emphasized that
fundamental education, as understood to ensure
the satisfaction of basic learning needs, is not
just confined to those who have missed primary
education, but to anyone whose basic learning
needs have not been satisfied.3*

The term ‘fundamental education’ has fallen out of
use in recent times and has been replaced by the

333 CESCR General Comment 13 para. 24.
334 Ibid., para. 21.
335 CESCR General Comment 13 para. 23.
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nomenclature ‘basic education’. CESCR has noted
that fundamental education in general terms
corresponds to ‘basic education; as outlined in the
World Declaration on Education for All (Jomtien
Declaration, 1990).33¢

3.5.g Adult education and learning
and lifelong learning

Adult learning and education are an integral part
of lifelong learning. Adult education:

comprises all forms of education and learning
that aim to ensure that all adults participate in
their societies and the world of work. It denotes
the entire body of learning processes, formal,
non-formal and informal, whereby those
regarded as adults by the society in which they
live, develop and enrich their capabilities for
living and working, both in their own interests
and those of their communities, organizations
and societies.>¥”

Adult education includes many of the types

of education discussed above: fundamental
education, basic education, adult literacy
programmes, technical and vocational education
and training, and higher education.

Adult education also forms an important element
of lifelong learning.3* While ‘lifelong learning’

is not strictly part of the right to education, it is

a concept that represents the continuity of the
learning and educational process, and this is
reflected in the right to education by the fact that
it begins at birth and continues throughout life.

The UNESCO Institute for Lifelong Learning
provides the following definition:

336 lbid,, para. 22.

337 UNESCO Recommendation on Adult Learning and Education
(adopted November 2015) para. 1.

338 For more information, see for example, Singh, K. 2016. Report
ofthe UN Special Rapporteur on the right to education: Lifelong
learning (Doc. A/71/358.)

In essence, lifelong learning is founded in the
integration of learning and living, covering
learning activities for people of all ages (children,
young people, adults and elderly, whether girls
or boys, women or men), in all life-wide contexts
(family, school, community, workplace and so
on) and through a variety of modalities (formal,
non-formal and informal) that together meet a
wide range of learning needs and demands.?*

3.6 Quality education

‘Quality is at the heart of education.
— Education for All Global Monitoring Report 2005.

The right to education includes not only the right
to access education but also the right to quality
education. These two aspects should be understood
as complementary and interdependent. Rights-
holders must have access to quality education-there
is not much point in having a right to access poor
quality education. That being said, while access to
education is generally well-defined in international
human rights law (IHRL), what constitutes quality
education is a little less clear. As noted by UNESCO:
‘Quality education is a dynamic concept that
changes and evolves with time as well as the

social, economic, and environmental context.34°
Quality education can therefore mean different
things in different contexts, at different times,

and for different people. It is right that there be a
degree of subjectivity regarding what constitutes
quality education. It would be impossible to
prescribe universal quality standards for all states to
implement. Unfortunately, this means there is a lack
of precision regarding the full normative content

of the right to quality education. However, this fact

339 UNESCO Institute for Lifelong Learning. 2014. UNESCO
Education Sector Technical Note on lifelong learning, p. 2.

340 UNESCO. 2005. Contributing to a More Sustainable Future: Quality
Education, Life Skills and Education for Sustainable Development.
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should not be taken to mean that the right to quality
education has no identifiable normative content, on
the contrary, international human rights law (IHRL)
clearly identifies the objective elements of the right
to quality education that are universally applicable
and leaves the rest up to states to decide.

The term‘quality education’ makes its first
appearance in IHRL in 1960 with the adoption of
UNESCO CADE. CADE defines ‘education’as referring
to‘all types and levels of education, and includes
access to education, the standard and quality of
education, and the conditions under which it is
given**" CADE further specifies that discrimination
with respect to quality education is prohibited in
gender-segregated education systems**2 and then
goes on to set out states’ legal obligations to ensure
‘equality of opportunity and treatment’ throughout
the entire public education system, including

by ensuring that the ‘standards of education are
equivalent in all public educational institutions of
the same level, and that the conditions relating

to the quality of the education provided are also
equivalent®® Subsequent international and regional
human rights treaties, in particular the ICESCR and
CRC, reaffirm that ensuring non-discrimination and
equality across the entirety of the right to education
is the legal duty of states.*

IHRL also identifies various other components of
quality education, captured most succinctly by
the Committee on the Rights of the Child in the
following statement:‘Every child has the right to
receive an education of good quality which in
turn requires a focus on the quality of the learning

341 CADE Article 1 (2).

342 CADE Article 2 (a) reads: ‘The establishment or maintenance
of separate educational systems or institutions for pupils of
the two sexes, if these systems or institutions offer equivalent
access to education, provide a teaching staff with qualifications
of the same standard as well as school premises and equipment
of the same quality, and afford the opportunity to take the
same or equivalent courses of study".

343 CADE Article 4 (b).

344 See Chapter 4, section 4.2.b.ii for states’ legal obligations related
to non-discrimination and equality.

environment, of teaching and learning processes
and materials, and of learning outputs.>*

Perhaps the most obvious normative content in
terms of quality education in IHRL concerns the aims
of education, described in section 3.2, which states
must ensure are diffused throughout the entire
education system, but which relate most directly

to the content of education. As the Committee

on the Rights of the Child have stated, the aims of
education underline ‘the individual and subjective
right to a specific quality of education**

Teachers are also a key aspect of the right to quality
education, this includes the way they deliver
education and the conditions under which they work.

The normative content of quality education is also
derived from other human rights that apply to
education, notably, the right to water and sanitation
and the right to be free from violence. These apply in
schools and mean that schools must have adequate
sanitation and that education be delivered in a safe
and non-violent environment.

There are also further provisions of IHRL that relate
to quality education but are not explicitly stated.
For instance, CESCR has interpreted the right to
education as having to be ‘acceptable’ which means:

the form and substance of education, including
curricula teaching methods have to be
acceptable (e.g. relevant, culturally appropriate
and of good quality) to students and, in
appropriate cases, parents; this is subject to the
educational objectives required by article 13 (1)
and such minimum educational standards as
may be approved by the State.>*

Further, in addition to their legal commitments
to the right to quality education, states have
committed to focus on quality education through

345 CRC General Comment 1 para. 22.
346 CRC General Comment 1 para. 9.
347 CESCR General Comment 13 para. 6
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their political commitment to SDG4-Education
2030.34

3 Box 3.23 Further information:
The right to quality education in
international human rights law

Quality education is also reaffirmed as a human
right by the Convention on the Rights of Persons
with Disabilities which requires that states ensure
that:‘Persons with disabilities can access an
inclusive, quality and free primary education and
secondary education on an equal basis with others
in the communities in which they live3*

Regional human rights instruments also reaffirm the
right to quality education. The African Youth Charter
(2006) states: ‘Every young person shall have the
right to education of good quality;*° and requires
states, among other means, to: ‘Allocate resources

to upgrade the quality of education delivered

and ensure that it is relevant to the needs of
contemporary society and engenders critical thinking
rather than rote learning'*' The Inter-American
Democratic Charter (2001) states that: it is essential
that a quality education be available to all**? In
Europe, there is a Council of Europe recommendation
dedicated entirely to quality education.>*

3.6.a Teachers and the learning
process

Education is not just about what is taught, but also
about how it is taught, and by whom. The right

to quality education cannot be achieved without
trained and qualified teachers who provide
effective quality teaching. CESCR notes that

states parties have an obligation to fulfil (provide)

348 See Chapter 5 for further information.

349 CRPD Article 24 (b).

350 African Youth Charter (adopted 2 July 2006, entered into force 8
August 2009) Article 13 (1). Ibid., Article 13 (3) (i).

351 Ibid., Article 13 (3) (i).

352 The Inter-American Democratic Charter.

353 Recommendation CM/Rec (2012)13 of the Committee of
Ministers to Member States on ensuring quality education
(Adopted by the Committee of Ministers on 12 December 2012
at the 1158th meeting of the Ministers’ Deputies).

the availability of education by, among others,
providing in sufficient quantity, trained teachers
receiving domestically competitive salaries and
teaching materials.®**

Teachers, at all levels of education, are the primary
means through which the curriculum is delivered
and one of the key ways in which the aims of
education (see section 3.2) are imparted, thereby
they have a crucial role in the educational process.
The Committee on the Rights of the Child explains:

efforts to promote the enjoyment of other

rights must not be undermined, and should

be reinforced, by the values imparted in the
educational process. This includes not only

the content of the curriculum but also the
educational processes, the pedagogical methods
and the environment within which education
takes place.’>

The Committee on the Rights of the Child further
states that it is: ‘important that the teaching
methods used in schools reflect the spirit and
educational philosophy of the CRC and the aims
of education laid down in article 29 (1);**%and,
‘teaching methods should be tailored to the
different needs of different children.®”

In order for teachers to deliver quality education,
they must be qualified and trained. CADE was the
first treaty to mention the training of teachers,

by requiring states to: ‘provide training for the
teaching profession without discrimination’3®

The UNESCO/ILO Recommendation concerning
the Status of Teachers (1966 Recommendation)3*®
and the Recommendation concerning the

Status of Higher-Education Teaching Personnel

354 CESCR General Comment 13 para. 6 (a).

355 CRC General Comment 1, para. 8.

356 lbid., para. 18.

357 lbid,, para. 9.

358 1960 Convention against Discrimination in Education, Article IV
(d).

359 UNESCO/ILO Recommendation concerning the Status of
Teachers (adopted 5 October 1966).
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(1997 Recommendation)3®° set the international
standards for their initial training and continued
professional development. They also provide the
most comprehensive normative framework on the
responsibilities and rights of teachers at all levels
of the education system.

A qualified teacher is one who receives an
academic qualification, while a trained teacher is
one who has completed the minimum organized
teacher training requirements, which can
include pedagogical, professional and content
knowledge.®' Such factors, along with years

of experience, have been shown to impact the
learning outcomes of students.>¢?

Teacher training must include elements of non-
discrimination and human rights. The Committee
on the Rights of the Child, states:

The relevant values cannot be effectively integrated
into, and thus be rendered consistent with, a
broader curriculum unless those who are expected
to transmit, promote, teach and, as far as possible,
exemplify the values have themselves been
convinced of theirimportance. Pre-service and
in-service training schemes which promote the
principles reflected in article 29 (1) are thus essential
for teachers, educational administrators and others
involved in child education. s

In addition, seeing education as a public good
implies that teacher education should be at least
accessible and affordable.

While qualifications and training prior to
practicing the teaching profession are perhaps
more of a focus for states, in-service training is of
equal importance, as it enables teachers to keep
pace with the latest developments in their subject
and skill areas and new trends in education.

360 Recommendation concerning the Status of Higher-Education
Teaching Personnel (adopted 11 November 1997).

361 UIS. Glossary.

362 UNESCO. 2018. World Teachers’ Day 2018, Concept note, p. 2.

363 CRC General comment 1 para. 18.

National and local education authorities should
prioritize the continuing professional training of
teachers through such measures as granting paid
leave and having teacher training days.

For teachers to practice their profession in a manner
consistent with norms and standards of quality
education, their status and working conditions

need to enable this. Teachers who are underpaid,
overworked, and work under difficult conditions

are less likely to be able to deliver quality education,
although many of them do. Article 13 (2) (e) of the
ICESCR provides for states parties to recognize

that with a view to achieving the full realization of
the right to education, ‘the material conditions of
teaching staff shall be continuously improved % The
CESCR elaborates on this in its General Comment

13, stating that working conditions are actually
deteriorating and this is an obstacle to the realization
of the right to education. The CESCR notes the close
relationship between the right to quality education
and teachers'rights:

® states parties shall guarantee that teachers are
free from discrimination (Article 2(2))

® both male and female teachers have equal
economic and social rights (Article 3)

® teachers have the right to work (Article 6)

e the right to favourable conditions of work
(Article 7)

e the right to form and join trade unions
(Article 8).

Did you know?

To reach the 2030 Education goals of universal primary
and secondary education, the world needs to recruit
almost 69 million new teachers: 24.4 million primary
school teachers and 44.4 million secondary school

364 ICESCR Article 13 2 (e).
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teachers.% This ‘teacher gap'is more pronounced
among vulnerable populations, such as girls, children
with disabilities, refugee and migrant children, or poor
children living in rural or remote areas.

Despite widespread recognition of the importance
of teachers in shaping the success of future
generations, teaching, in far too many contexts,

is not regarded as a valued profession, and many
countries face challenges in recruiting and retaining
teachers. This is because wages for teachers in many
countries are not comparable to professionals with
similar education and training levels, workloads have
increased, working conditions are deteriorating, and
teachers are increasingly employed under precarious
contracts.3 The 1966 Recommendation urges

states parties to ensure that all teaching staff enjoy
the status commensurate with their role and places
particular importance on the salary of teachers as
‘the standing or regard accorded them, as evidenced
by the level of appreciation of the importance of
their function, are largely dependent, as in other
comparable professions, on the economic position in
which they are placed. *¢

Finally, the Education 2030 Framework for Action
reaffirms the essential role of teachers in the
realization of the right to education stating:

‘As teachers are a fundamental condition for
guaranteeing quality education, teachers and
educators should be empowered, adequately
recruited and remunerated, professionally
qualified and supported within well-resourced,
efficient and effectively governed systems.3%

365 UIS. 2016. Factsheet 39: The World Needs Almost 69 Million New
Teachers to Reach the 2030 Education Goals, p. 1.

366 UNESCO. 2017/8. Global Education Monitoring Report 2017/8:
Accountability in education - Meeting Our Commitments. Paris,
UNESCO, Chapter 4.

367 UNESCO/ILO Recommendation concerning the Status of
Teachers (adopted 5 October 1966) para. 114.

368 Education 2030 Framework for Action, para. 70.

:) Box 3.24 Further information:
Recommendations to overcome
challenges related to teachers

- Help fill the teacher gap by implementing
education policies to attract teachers, improving
their status and working conditions and
retaining them in their profession including
through innovative approaches.

« Set common standards and minimum
benchmarks for teacher qualifications.

- Train teachers to deliver quality inclusive
education in formal and non-formal settings and
strengthen pre-service and in-service teacher
training.

- Engage in consultation and negotiation with
teachers’ organizations to ensure effective
teacher policies are being designed and
implemented.

g Box 3.25 Further reading: Teachers

ILO. 2016. The ILO/UNESCO Recommendation
concerning the Status of Teachers (1966) and the
UNESCO Recommendation concerning the Status of
Higher Education (1997) - Revised edition

Stromquist., N. P. 2018. The Global Status of Teachers
and the Teaching Profession (Education International
Research)

UNESCO. 2015. Monitoring of the Implementation
of the Convention and Recommendation against
Discrimination in Education (8th Consultation).
The Right to Education and the Teaching Profession:
Overview of the Measures Supporting the Rights,
Status and Working Conditions of the Teaching
Profession reported on by Member States

UNESCO's page Teachers https://en.unesco.org/
themes/teachers
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3.6.b Content of education

IHRL requires that the content of education be
rights-based. This means it must be person-
centred, non-discriminatory, and conform to the
aims of education (see section 3.2). The content
of education should facilitate learning, both of
knowledge and skills, and should be directed to
both cognitive development and ‘nurturing the
creative and emotional growth of learners and in
helping them to acquire values and attitudes for
responsible citizenship.3%

The content of education is usually set out in the
curriculum. A curriculum usually includes: what
teachers are expected to teach, what students are
expected to learn, and how learning outcomes are
assessed. Curricula are usually based on level of
education and divided by subject.

IHRL informs all three aspects of what a curriculum
should include. According to the aims of
education, the primary objective of education is
the ‘full development of the human personality’as
well as ‘talents and mental and physical abilities 3”°
The other aims of education include: an enhanced
sense of identity and affiliation, and his or her
socialization and interaction with others and with
the environment, and development of respect

for human rights (dealt with in section 3.6.b.i).
This means that the content of education and
therefore the curriculum must also reflect these
aims.

The Committee on the Rights of the Child has
clarified that the aims of education are meant to:
‘empower the child by developing his or her skills,
learning and other capacities, human dignity,
self-esteem and self-confidence!*”" In order for this
aim to be met, the curriculum must provide for a
flexible and individualized approach given, ‘every

369 Education for All Global Monitoring Report 2015. Education for
All: The Quality Imperative, foreword.

370 CRC Article 29 (1); ICESCR Article 13 (1).

371 CRC General Comment 1 para. 2.

child has unique characteristics, interests, abilities,
and learning needs.*”?The curriculum must also be
relevant to ‘child’s social, cultural, environmental
and economic context and to his or her present
and future needs and take full account of the
child’s evolving capacities;*” this also requires that
teaching methods are appropriate for the child
and their unique needs.

The curriculum must also enable students to
acquire core academic knowledge (subject
knowledge) and basic skills, including literacy
and numeracy. Literacy and numeracy are vital

to the realization of the right to education
because they are foundational for the acquisition
of other skills, without which the continuation

of education is impossible. Further, literacy and
numeracy are necessary for finding gainful and
decent employment or navigating knowledge and
information-intensive societies. Without literacy,
the right to education and other human rights are
impossible to realize.

That being said education should not only focus
on academic knowledge and basic skills, but
should also impart ‘essential life skills; so that‘no
child leaves school without being equipped to
face the challenges that he or she can expect to be
confronted with in life*”* This includes such skills
as: ‘the ability to make well-balanced decisions;
to resolve conflicts in a non-violent manner;

and to develop a healthy lifestyle, good social
relationships and responsibility, critical thinking,
creative talents, and other abilities which give
children the tools needed to pursue their options
in life*”

372 Ibid,, para. 9.
373 lbid.
374 lbid.
375 lbid.
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Did you know?

‘Across the world, 200 million young people leave
school without the skills they need to thrive plus an
estimated 775 million adults - 64 per cent of whom
are women - still lack the most basic reading and
writing skills.37¢

Level of education

States must also ensure that the content of
education be relevant to the level of education
and to whom and in what context it is taught. So,
at primary and secondary level, education has to
be ‘child-centred, child-friendly and empowering'
‘Education must be provided in a way that
respects the inherent dignity of the child and
enables the child to express his or her view... and
to participate in school life’>”

At the secondary level the content of education
includes the: ‘completion of basic education and
consolidation of the foundations for life-long
learning and human development.®” It should
also prepare students for vocational and higher
education.

For technical and vocational education and
training the content of education should allow
students ‘to acquire knowledge and skills which
contribute to their personal development, self-
reliance and employability and enhances the
productivity of their families and communities,
including the State party’s economic and social
development;?® as well as taking account of the:
‘educational, cultural and social background of
the population concerned; the skills, knowledge
and levels of qualification needed in the various

376 UNESCO. 2013. The Global Learning Crisis. p. 2.
377 CRC General Comment 1 paras.2 & 8.

378 Ibid., para. 12.

379 lbid., para. 16.

sectors of the economy; and occupational health,
safety and welfare’3%

At the higher level, education content ‘must have
flexible curricula and varied delivery systems, such
as distance learning.®'

States’ legal obligations

In terms of states obligations to ensure the
content of education is rights-based, the
Committee on the Rights of the Child stresses that
states should incorporate the aims of education

in their national laws and policies®®? and rework
the curricula to include the aims of education,

in addition to revising textbooks and teaching
materials, and school policies if necessary.’®

Minimum educational standards

States must make sure that the curricula, all levels
and types of education, are directed to the aims
of education, by setting or approving minimum
educational standards.?** These are essentially
standards that both public and private schools
must meet in order to ensure quality never falls
below what is set by international law. States

can and should set standards that go beyond
international law and that are adapted to the
national context. States are also obliged to
establish and maintain a transparent and effective
system which monitors whether or not education
is, in fact, directed to the educational objectives
set out in the aims of education (see section 3.2)
as well as other quality standards they may set.38

380 Ibid.

381 Ibid., para. 18.

382 CRC General Comment 1 para. 17.
383 lbid., para. 18.

384 ICESCR Article 13 (3).

385 CESCR General Comment 13 para. 49.
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Learning assessments

As part of states’ obligations to monitor the
quality of education, as determined by minimum
educational standards, states should assess
students’ learning. This can be done in the form
of tests or by teachers. The primary purpose

of learning assessments should be to identify
students’ learning needs, including any areas
where the student needs support. Learning
assessments can also be used to assess the
performance of schools and teachers to identify
whether any interventions need to be made. In
the aggregate they can also be used to assess the
quality of the education system as a whole and
whether the government is meeting the targets it
has set for itself in law and policy documents.

!| Box 3.26 Further reading: Learning
assessments

RTE. 2013. Learning Outcomes Assessments: A
Human Rights Perspective.

UNESCO. 2017/8. Global Education Monitoring
Report 2017/8: Accountability in education - Meeting
Our Commitments, Chapter 4.

Learning materials

States must ensure that learning materials, such
as textbooks, are aligned with the curriculum.
Importantly, learning materials such as textbooks
must not contain any stereotyped concept of the
role of men and women.3®

Marginalized groups

In addition to being flexible at different levels,
the content of education should be adapted for
different groups based on their learning needs.
For example, education has to be adapted to

386 CEDAW Article 10.

children with disabilities. See sections 3.3.c.ii and
3.4.b for further information on accessibility for
people with disabilities.

Culturally relevant education

Special attention must also be given to the
education of indigenous peoples and minorities.
The CESCR requires states to take:‘positive
measures to ensure that education is culturally
appropriate for minorities and indigenous
peoples. 3# This includes ensuring culturally
relevant education. Some states may operate a
policy of assimilation by teaching students only in
the majority or dominant language and omitting
the teaching of alternative cultures, histories,
traditions, and languages. These policies may
contribute to the process of making minority and
indigenous culture and identity invisible, which
may in turn reinforce and perpetuate experiences
of exclusion, dispossession, and loss of identity.
They also negatively impact the academic
performance of minority and indigenous students,
particularly on standardized tests, which often
presuppose that students are embedded in a
particular culture and have knowledge of the
mainstream language.

For example, education has historically been used
as a means to assimilate indigenous peoples,
whereby the colonial state promoted the culture
of the dominant society while at the same time

it prohibited indigenous peoples from speaking
their traditional language or practising their
traditional culture. This reinforced the experience
of colonisation, as it was not only indigenous
peoples’lands which were being taken away, but
also their languages and cultures.

387 CESCR General Comment 13 para. 50.
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Q Box 3.27 Further reading:
Indigenous peoples

UNESCO. 2018. UNESCO policy on Engaging with
Indigenous Peoples

UNESCO's page Education for indigenous peoples
https://en.unesco.org/themes/inclusion-in-
education/indigenous

Language of instruction

Minorities and indigenous peoples often speak
languages that differ from that of the majority

or official language. As such, when minority and
indigenous students are taught in a language that
is not their mother tongue, evidence suggests
that they are disadvantaged and their educational
development is adversely affected.>®

There is also evidence to suggest that minority
and indigenous children may be deterred from
enrolling in schools and are more likely to drop
out because the minority language is not used as
a vehicle of teaching. It is therefore unsurprising
that illiteracy is typically much more prevalent
among minority and indigenous communities
than the majority population.

The right to learn one’s mother tongue (whether
it is the language of instruction or as a subject)

is not just an issue affecting individuals, it affects
whole groups. Language serves as the primary
medium through which customs, values, culture
as well as the language itself are transmitted from
generation to generation.

It is important to note that mother tongue
instruction does not necessarily mean that
minority and indigenous students should not
have the opportunity to learn and attain fluency in
the dominant language. In fact, it is desirable that
students become multilingual, enabling them to

388 See, for example, Magga et al. (n.d.) Indigenous Children’s
Education and Indigenous Languages.

enjoy the benefits of mainstream education, and
access to work, as well as maintain their linguistic
heritage.

3.6.b.i Human rights education

HRE can be understood as a right in itself and

also as integral to the right to education. Human
rights education is provided for as part of the
aims of education (see section 3.2) and found,
inter alia, in the UDHR, UNESCO CADE, ICESCR and
the CRC. States are therefore duty-bound under
international human rights law to ensure that
education is aimed at strengthening respect for
human rights and fundamental freedoms.

For example, ICESCR states:

education shall strengthen the respect for
human rights and fundamental freedoms...
enable all persons to participate effectively in a
free society, promote understanding, tolerance
and friendship among all nations and all
racial, ethnic or religious groups, and further
the activities of the United Nations for the
maintenance of peace.’®

In addition, the CRC emphasizes that: ‘education
of the child shall be directed to...the development
of respect for human rights and fundamental
freedoms.3°

Article 1 of the United Nations Declaration on
Human Rights Education and Training (2011,
HRET)*" states that: ‘Everyone has the right to know,
seek and receive information about all human rights
and fundamental freedoms’ Human rights education
(HRE) is defined by the same declaration as:

389 ICESCR Article 13 (1).

390 CRC Article 29 (1).

391 HRC. Resolution 16/1. United Nations Declaration on Human
Rights Education and Training (adopted 8 April 2011) (Doc. A/
HRC/RES/16/1.) and UNGA. Resolution 66/137. United Nations
Declaration on Human Rights Education and Training (adopted
16 February 2012) (Doc. A/RES/66/137.) (HRET).
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all educational, training, information,
awareness-raising and learning activities
aimed at promoting universal respect for and
observance of all human rights and fundamental
freedoms and thus contributing to, inter alia,
the prevention of human rights violations and
abuses by providing persons with knowledge,
skills and understanding and developing their
attitudes and behaviours, to empower them to
contribute to the building and promotion of a
universal culture of human rights.>*

In short, human rights education is not only about
building knowledge on human rights standards
and instruments. Through the human rights
education process, learners must also be able to
act upon the knowledge, acquire the confidence
to exercise their rights, and have the attitude

to respect the rights of others. Human rights
education is an important contribution to the
effective realization of all human rights. People
need to know their rights, the norms and values
that underpin them, and the mechanisms for their
protection in order to enjoy and exercise them
and respect and uphold those of others.

Although the HRE has a strong basis in
international human rights law and in particular
as part of the right to quality education,

the normative content of HRE is most
comprehensively set out in the HRET. In terms of
learning process, content, and environment, HRET
stipulates that HRE encompasses education about,
through, and for human rights:3%

1. Education about human rights includes
providing knowledge and understanding of
human rights norms and principles, the values
that underpin them and the mechanisms for
their protection.

392 lbid., Article (2) (1).
393 HRET Article 2.

2. Education through human rights includes
learning and teaching in a way that respects
the rights of both educators and learners.

3. Education for human rights includes
empowering persons to enjoy and exercise
their rights and to respect and uphold the
rights of others.

HRET also underlines that human rights education
is a lifelong process. It covers all levels and forms

of education and includes the training of trainers,
teachers, and state officials. Methods and languages
used must also be appropriate to the target

group and take into account their specific needs
and conditions. The Committee on the Rights

of the Child has also stressed that states should
mainstream human rights education through the
entire education system, not just as ‘formal human
rights education; but rather through, ‘the promotion
of values and policies conducive to human rights
not only within schools and universities but also
within the broader community’3*

HRET further sets out the aims of HRE as a
fundamental means for the protection and
promotion of all human rights:3*

1. Raising awareness, understanding and
acceptance of universal human rights standards
and principles, as well as guarantees at the
international, regional and national levels for
the protection of human rights and fundamental
freedoms.

2. Developing a universal culture of human rights,
in which everyone is aware of their own rights
and responsibilities in respect of the rights of
others, and promoting the development of the
individual as a responsible member of a free,
peaceful, pluralist and inclusive society.

394 CRC General Comment 1 para. 19.
395 HRET Article 4.
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Pursuing the effective realization of all
human rights and promoting tolerance, non-
discrimination and equality.

Ensuring equal opportunities for all through
access to quality human rights education and
training, without any discrimination.

Contributing to the prevention of human rights

violations and abuses and to the combating and
eradication of all forms of discrimination, racism,

stereotyping and incitement to hatred, and the
harmful attitudes and prejudices that underlie
them.

In terms of what states must do to implement
HRE, the HRET prescribes a number of measures,
including:

adoption of legislative and administrative
measures3*

adequate training in human rights for teachers,
trainers and other educators®”’

development of strategies and policies

and, where appropriate, action plans and
programmes to implement human rights
education and training, such as through its
integration into school and training curricula®®®

enabling and empowering national human
rights institutions to play a role in promoting
HRE?**

3 Box 3.28 Further information:
Human rights education is also
part of the Agenda for Sustainable
Development

Sustainable Development Goal 4 (SDG4) on
education defines human rights education as an
aspect of quality education. Target 4.7 commits

396 Ibid., Article 7 (3).
397 Ibid., Article 7 (4).
398 Ibid., Article 8 (1).
399 Ibid., Article 9.

states to ensuring that all learners acquire

the knowledge and skills needed to promote
sustainable development through human

rights education, as well as education on global
citizenship and sustainable lifestyles, among others.
This target is measured by the extent to which
human rights education is mainstreamed in:

» education policies
« curricula
- teacher education

» student assessments

There are several documents to guide the
implementation of SDG Target 4.7. These include
the United Nations Declaration on Human
Rights Education and Training, UNESCO'’s
Recommendation concerning Education for
International Understanding, Cooperation and
Peace and Education relating to Human Rights
and Fundamental Freedoms (1974)*® and global
frameworks for action such as the UN World
Programme for Human Rights Education.

See Chapter 5 for further information on SDG4.

3 Box 3.29 Further information: NHRIs’
role in promoting human rights
education

Article 9 of the United Nations Declaration on
Human Rights Education and Training calls on
states to: ‘promote the establishment, development
and strengthening of effective and independent
national human rights institutions...recognizing
that national human rights institutions can play
an important role, including, where necessary,

a coordinating role, in promoting human rights
education and training by, inter alia, raising
awareness and mobilizing relevant public and
private actors!

To this end the NHRI Network on Human Rights
Education was established to:‘strengthen a
systematic and sustainable approach of the global

400 Recommendation concerning Education for International

Understanding, Cooperation and Peace and Education relating
to Human Rights and Fundamental Freedoms (adopted 19
November 1974).
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community of NHRIs to increase their overall
impact and effectiveness on HRE' As part of the
its activities, the NHRI Network on Human Rights
Education has developed common standards to
guide NHRI work on human rights education.*"

For further information, visit The Danish Institute
for Human Rights’ page The NHRI Network on
Human Rights Education https://www.humanrights.
dk/projects/nhri-network-human-rights-education

g Box 3.30 Further reading:
Human rights

HRC. Resolution 35/6. Panel discussion on the
implementation of the United Nations Declaration on
Human Rights Education and Training: good practices
and challenges (adopted 27 March 2017) (Doc. A/
HRC/35/6.)

OHCHR's page World Programme for Human Rights
https://www.ohchr.org/en/issues/education/
training/pages/programme.aspx

3.6.c Learning environment

The learning environment refers not just to the
physical infrastructure of the school premises but
also the wider learning environment. According
to international human rights law, the school
environment must not impair the right to
education, it must support the full development
of the child, and it must also contribute to the
aims of education and the right to a quality
education by creating an inclusive and quality
learning environment.*%?

401 For further information see Danish Institute for Human Rights.
2017. Guide to a Strategic Approach to Human Rights Education.
402 CRC General Comment 1 paras 10, 19, and 22.

3.6.c.i Violence and bullying*®

Violence is defined by the CRC in Article 19

(1) as:‘all forms of physical or mental violence,
injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual
abuse’*™ Acts of violence, which includes bullying,
towards children constitute a violation of their
human rights, including the right to the highest
attainable standard of health,** freedom from all
forms of sexual exploitation and sexual abuse,*
and freedom from inhuman and degrading
treatment and punishment.*” It can also have
negative impacts on the enjoyment of other
human rights, in particular the right to education.

Violence and bullying have adverse impacts

on the mental, physical, and emotional health

of the victim, which can, in turn, affect a child’s
concentration at school, their ability to participate
in lessons and other educational activities, their
academic performance, and even their school
attendance, whether the violence takes place in
schools or in the home. However, violence and
bullying occurring in schools renders the learning
environment unsafe and unconducive for learning,
‘creating an atmosphere of anxiety, fear and
insecurity that is incompatible with learning’#%®

Did you know?

It is estimated that 246 million children and
adolescents experience school violence in some
form every year.®

403 This section is based on UNESCO. 2017. School Violence and
Bullying, Global Status Report and RTE's page Women and girls.
www.right-to-education.org/girlswomen (Accessed 19 October
2018)

404 CRC Article 19.

405 Ibid., Article 24.

406 Ibid., Article 34.

407 lbid., Article 37.

408 UNESCO. 2017. School Violence and Bullying, Global Status
Report, p. 12.

409 Ibid., p. 9.
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Violence and bullying can be perpetrated by
students, teachers and other school staff, and
sometimes by members of the community. It
occurs not only in the physical infrastructure

of schools, but also on the journey to and from
school, during extracurricular activities, at home,
and through the use of technology (cyberbullying,
for example). When violence and bullying take
place in schools, it is usually done in unsupervised
places such as: toilets, changing rooms, corridors,
and playgrounds.*1°

IHRL requires states to take all appropriate
legislative, administrative, social, and educational
measures to protect the child from all forms

of violence while in the care of parent(s), legal
guardian(s) or any other person who has the care
of the child*"" Under Article 19 (1), caregivers are
any person with clear legal professional-ethical
and/or cultural responsibility for the safety, health,

410 Ibid,, p.8.
411 CRC Article 19 (1).

I Box 3.31 Definition: Forms of violence

development and well-being of the child.*'? As such,
adults in educational settings have an important
duty to protect children from all forms of violence
and to provide safe environments that support

and promote children’s dignity and development.
Moreover, under the CRG, states have the obligation
to prevent all forms of violence against children.*'?

The Committee on the Rights of the Child also
highlights that states have obligations to ensure

the ‘school environment...reflect[s] the freedom

and the spirit of understanding, peace, tolerance,
equality of sexes, and friendship among all peoples,
ethnic, national and religious groups and persons of
indigenous origin called for in article 29 (1) (b) and
(d). A school which allows bullying or other violent
and exclusionary practices to occur is not one which
meets the requirements of [the aims of education].**

412 CRC.2011. General comment No. 13: The right of the child to
freedom from all forms of violence (Doc. CRC/C/GC/13.) (CRC
General Comment 13) para. 33.

413 See CRC General Comment 13 for further information.

414 CRC General Comment 1 para. 19.

The Committee on the Rights of the Child*'® identifies several forms of violence, which often occur together,

including:

Physical violence is any form of physical aggression produced with the intention to cause pain. It can be both fatal
and non-fatal physical violence such as physical bullying and corporal punishment.

Psychological or mental violence includes any form of psychological maltreatment, mental abuse, verbal abuse and
emotional abuse or neglect. Violence through the use of information technology and communication, such as mobile
phones and cyberbullying, also pertains to this category which can involve humiliation and harassment.

Sexual violence includes the inducement or coercion of a child to engage in any unlawful or psychologically
harmful sexual activity. Intimidation of a sexual nature, sexual harassment, and unwanted touching is also a form

of sexual violence and affects both girls and boys.*®

Bullying is a form of violence which UNESCO defines as:‘a pattern of behaviour rather than an isolated event, and
it has an adverse impact on the victim, the bully and bystanders’*'” It includes both physical and psychological

violence.

415 CRC General Comment 13 paras. 19-32.

416 UNESCO. 2017. School Violence and Bullying, Global Status Report, p. 15.

417 Ibid, p. 8.
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Figure 3.3: Conceptual framework of school violence and bullying
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